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Questions Presented 


| 
Whether the police, acting without an arrest warrant and 
solcly on the uninvestigated and uncorroborated tip of a 
stranger, had probable cause to arrest Appellant in his 
home in the middle of the night for an unconfirmed offense 
alleged by the informer to have been committed several 
wocks previously by Appellant. 


(a) Whether this Court will take notice of prejudi- 
cial errcr involving the donial of fundanecntal 
Constitutional rights, where such crror was not 
effectively brought to the attention of the trial 
court. 


Whether a conviction should be reversed where ‘the 
verdict of the jury may have been based upon testi- 
mony concerning objects and circumstances illegally 
observec. 


(c) Whether the woight of illegally seized oviden¢ce 
erroneously admitted is a consideration in determin~ 
ing reversible crror. 


Whether the evidence produced at the trial of Appellant 
is sufficiont to support a verdict of guilty. 
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Jurisdictional Statement 
Appellant, by his attorney appointed by this Court, 
files this brief in support of his appeal from the judgment 
and order of the District Court for the District of Columbia 


dated March 23, 1962 (J. A. 64), by the terms of which 


Appellant wes adjudged guilty of the crime of interstate 


transportation of a stolen motor vehicle, 18 U. S. C. 


Sec. 2312, and sentenced to imprisonment for a period of 
twenty months to five years. By order dated April 2, 1962 
the District Court granted leave to Appellant to prosecute 
this appeal without prepayment of costs. This Court has 


jurisdiction under 28 U. S. C. Sec. 1291. 


Statement of the Case 

In the latter part of September 1961, Charles Brown, 
Appellant and Appellant's common law wife drove from Kansas 
City, Missouri to Washington, D. C. ina 1958 Buick automobile 
(J. A. 9, 31; Tr. 38, 94). After their arrival in Washington 
they resided at the home of Appellant's mother, 2822 Bruce 
Place, Southeast (J. A. 11, 32; fr. 42, 95). : 

Between ten and eleven o'clock on the night of | 


October 16, Srown went to the Zleventh Precinct Police Station 


(J. A. 11, 19; Tr. 43, 60), and, presumably, informed the 


officer on duty that Appellant had stolen an automobile in 
Kansas City, idissouri, had driven the stolen automobile to 
Washington, D. C., and that he was residing in Washington at 
the home of his mother (J. 2B. 19; Tr. 60). | 

There is nothing in the record to indicate that cither 
the informer Brown or Appellant had ever previously been seen 
or heard of by the District of Columbia Police. 21 though Brown 
had just left the allegedly stolen automobile when he arrived 
at the Police station (J. A. 13, 21; Tr. 45, 64), she rocexa 
@iscloses that the Police made no cffort to inspect the vehicle 
or to contact the Kansas City Police, or to attompt in any way 


to confirm any of the elements of the alleged crime. 


Acting solely on the information volunteered by 
Brown (J. A. 19; itr. 59), Detective Rinaldi and Sgt. Cox 
accompanied Brown’ to the home of Appellant's mother. They 
entered the house! and Appellant's wife called Appellant into 
the kitchen, whereupon Detective Rinaldi placed him under arrest 
(J. Be 19; Tr. 61). The Police had no warrant for such arreat 
(J. A. 23; Tr. 67). Sgt. Cox scarched Appellant and produced 
a set of automobile keys from his pants pocket (J. A. 19-20, 
24; Tr. 61, 68). Appellant was then placed in @ police scout 
car; Appellant's wife and the informer Brown (both of whom were 
then under arrest), (J. 2B. 21, 23; Tr. 65, 67) were placed in 
another police scout car, and the two police cars procceded to 
cruise the neighborhood. About two blocks from Appellant's 
residence they located a Buick automobile that answered the 
description given by the informer Brown (J. A. 20; Tr. 62). 
The automobile was without license tags as Brown had previously 
removed the tags (J. A. 13; Tr. 45) which belonged to him 


(J. A. 97 Tr. 39). 


Detective Rinaldi inspected the automobile and made 


a record of its serial number, 4 EB 4023813 (J. A. 20; Tr. 63). 
Sgt. Cox got into the automobile, inserted the ignition key 
which he hac previously seized from the Appellant, and drove 
the car to the Bleventh Precinct station house (J. Be 24; 
fr. 69). 

Subsequently, Appellant was fingerprinted at the 


central cell block by Deputy United States Marshal Emerton 


(J. A. 27; Tr. 76-77). F. B. I. Special Agent Perrin| 
removed a fingerprint impression from the cigarette lighter 
of the allegedly stolen automobile (J. A. 26; Tr. 72-73) . 

BR one-Count joint indictment charging interstate 
transportation of a stolen motor vehicle was subsequently 
returned against Charles Brown and Appellant (J. A. 2) 
and they came to trial before District Court Judge Youngdahl 
on January 31, 1962. At the commencement of the trial the 


indictment against Charles Brown was dismissed upon motion 


of the Government (J. 2. 1). 


In his opening statement to the jury, the united States 


Attorney aévised the jury that the ignition key to the stolen 
automobile had been found in Zppellant's pocket (J. A. 4; 
Tr. 28-29). Government witnesses Brown, Rinaldi and Cox 
all testifiea as to the seizure of the automobile keys from 
the Appellant (J. A. 11, 20, 24; Tr. 43, 61, 68) and, 
Rinal@i and Cox testified that the “eys were used to| start 
the allegedly stolen Buick and to drive it to the Bleventh 
Precinct Station and that those keys were eventually re- 
turned to the owner of the automobile (J. 2. 21, 24; 
69). | 

Government witnesses Perrin, imerton and Moore wore 
called to identify and to explain in detail Government Cx- 
hibits 1 ané 2, which wore alleged to be fingerprint im- 


pressions of the Appellant (J. A. 26, 27-28; Tr. 73,) 76, 


78-80). 

The defense moved for a judgment of acquittal at 
the close of the Government's case (J. A. 29; Tr. 87) and 
at the close of its own caso (J. h. 45; Tr. 136) and these 
motions were donicd. 

The Trial Judge charged the jury inter alia 
(J. A. 55-56; Tr. 158), that the unexplained exclusive 
possession of recently stolen property is sufficient to 
support a verdict of guilty of larceny. 

The jury retired at 11:40 ~A. M. on February 5, 1962 
and returned with a verdict of guilty at 2:38 P. M. (J. A. 
58; Tr. 163-164). 

On arch 20, 1962, Appellant filed in. the Trial Court 
a sclf-prepared petition for a Writ of Habeas Corpus allcg- 


ing that he had been unlawfully arrested and searched and 


that he had been denicd a preliminary hearing (J. A. 59). 


On March 23, 1962 the Trial Court determined that Appcllant's 
petition was in the nature of a motion for a new trial and 
denied the same (J. RA. 2). 

Leave to appeal in forma pauperis was granted 


Appellant by District Judge Young@ahl on April 2, 1962. 


Pertinent Statute and Constitutional Provision 


"Whoever transports in interstate or forcign 
comacree a motor vehicle or aircraft, knowing 
the saac to have been stolen, shall be fined 


not more than $5,000 or imprisoned 
not more than five years or both. 
June 25, 1948, c. 645, 62 Stat. 806.” 
18 U. S. C. Sec. 2312. 


Seve te cede dete eR ee eee 


"The right of the people to be secure 

in their persons, houses, papers, and 
effects, against unreasonable searches 
and seizures, shall not be violated, 

and no Warrants shall issue, but upon 
probable cause, supported by Oath or 
affirmation, and particularly describ- 
ing the place to be searched, and the 
persons or things to be seized." 
Zmendaent IV, United States Constitution. 


Statement of Points 
1. ‘The arrest and search of the Appellant 
was without probable cause and was unlawful, and | 


his indictment by the Grand Jury and his subse- 


quent conviction were based upon evidence obtain- 


ed by or resulting from such unlawful arrest, 
search and seizure. 
2. ‘whe evidence produced at the trial 


was insufficient to support a verdict of guilty.| 


Summary of Argument 
l. The facts of this case bring it squarely within 


the rule of Contee v. United States, 94 U. S. App. D. C. 
297, 215 F. 2d 324 (1951), that an uncorroborated tip by 
an informer whose identity and reliability are both unknown 
does not constitute probable cause to make an arrest. 
(a) The admission of evidence obtained as 
a result of an illegal arrest, search and seiz- 
ure is plain error affecting substantial rights 
and may be noticed by this Court although not 
brought to the attention of the trial court. 
Rule 52(b) FRCP. 
(b) The introduction of testimony concerning 
objects and circumstances illegally observed is just 
as objectionable as the introduction in evidence of 


physical objects illegally taken. Williams v. 


United States, 105 U. S. App. D.c. 41, 263 F. 2a 


487 (1959). 

(c) However slight may have been the weight 

of illegally seized evidence, the admission of such 

evidence is reversible error. Williams v. 

United States, supra. 

2. Testimony that another person originally indicted 
for interstate transportation of a stolen automobile was 
otherwise occupied on the afternoon of the theft; that the 
Appellant had temporary possession of keys to the stolen auto- 
mobile; that a fingerprint of Appellant was found on the 


stolen automobile; and that Appellant, the person originally 


indicted jointly with him, and a third person drove from 

Kansas City to Washington in the stolen automobile, is not 

sufficient to prove beyond a reasonable doubt that Appellant 

transported the automobile in interstate commerce with know- 

ledge that it was stolcn. | 
Argument 


1. The police did not have probable cause to arrest 
Appeilant. | 


The right of the people, guaranteed by the Fourth eos 
ment to the Constitution, to be free from unreasonable arrest: 
search and seizure, has been so jealously guarded and $0 
scrupulously enforced by the Courts, that any consideration 
of a possibic denial of this right can best be initiated by 
discussion of its recognized limits, rather than by discussion 
of its unquestioned inviolability. 

As this Court observed in Smith v. United states, 103 
U. S. App. Da. C. 48, 53, 254 F. 2a 751 (1958) cert. den. 

357 U. S. 937, only unreasonable search and seizure is pro- 
seribed by the Fourth Amendment and there is no exact cormula 
for determining reasonableness; that each case depends on its 


own facts and circumstances. With this observation in) mind, it 


is useful to examine the facts disclosed by the record in this 


case. 
Appellant was arrested without an arrest warrant after 


eleven o'clock at night in the kitchen of his home. y/ 


Vt Smith v. United States, supra, this Court observed: 


"WIQ yealize, of course, that the fact that the 
promises are a residence requires stricter re- 
quixocments of reasonableness." 


<3 


His apprchension and arrest were made solely upon the 
uncorroborated tip of an informer who was previously unknown 
to the police. Any inference that the Police might justi- 
fiably have regarded the source of their information as re- 
liable, is negated by the fact that the informer was himsclf 
arrested as an accomplice despite his denial of any knowledge 
of the alleged crime until the evening of his appearance at 
the Police Station. 

In Contee v. United States, 94 U. S. App. D. C. 297, 

215 PF. 2a 324 (1951) this Court said: 
“As we have seen, the officer here testified 

that an individual who ‘lived in the neighborhood, 

apparently, and knew Contee' was his sole source of 

information. An uncorroborated tip by an informer 
whose identity and reliability are both unknown does 
not constitute probable cause to make an errest." 

The record in this appeal discloses that no attempt was 
made by the Police to investigate or to corroborate any elLe- 
ment of the allegea crime for which Appellant was arrested. 
The informer appeared at the Police Station with his liccnse 
tags that he had just roamoved from the allegedly stolen ve- 
Ricle; yet, the Police aid not bother to go to the automobile 
and obtain its scrial number and description and to check the 
same against any record of stolen cars that might be in the 
possession of the Federal Bureau of Investigation; nor did they 
request any confirmation of the alleged theft from the Kansas 
City Police; nor did they place the allegedly stolen vehicle 


under surveillance and await its attempted use; nor did thoy 


have any cause to belicve that Appellent was preparing to leave 


-9- 


town. Thus, there is absolutely nothing in the record to bring 
this case within the rationale of Wrightson v- United stetes, 
ge Bi aco Dees Te SOE Oe eee? and Christensen 
v. United States, 259 F. 2a 192 (D. C. Cir. 19593). | 

In Wrightson probable cause was demonstrated by the 
testimony o£ a police officer, "that he had _ been investigating 
the robbery tor some days and that 2t 2:30 on the moxning o£ 
the arrest an informer whom he xXnow and in whom he had _confi-~ 
donee gave him the name and address of one of the allogod robbers 
(Wrightson) and told him that Wrightson was preparing to leave 
own". In Christensen the tip of an informer coupled with 
independent observations of a police dotective were hela to 
constitute probable cause, but this Court expressly stated that 
"noither one standing alone would constitute probeble cause". 


| 
What is and what is not necossary to establish 


probeble cause for an arrest has been succinctly stated by 


the Suprame Court in Henry v- United States, 361 U. s. 98, 102, 


104, 80 S. Ct. 168, AS Le. BA. 134: 


"“Bvidence required to establish guilt 
is not necessary. Brineger V- United States, 
338 U. S. 160; Draper V- United Statcs, 
358 U. S. 307. On the other hend, good faith 
on the part of the arresting officers is not, 
enouch. Probable cause exists if the facts 
and circumstances known to the officer warrant 
a prudent man in believing that the offense 
hes been committed. * * * Under our systcm 
suspicion is not enough for an officer te 
lay hands on a citizen. It is better, so | 


the Fourth Amendment teaches, that 
the guilty sometimes go free than 
that citizens be subject to casy 


arrest." 
mvidenee was adduced at the trial of this case 
thet on the evening of October 16, 1961 the informer Brown 
made indecent proposals to the Appellant's wifc, that an 
altercation onsucé between Appellant and Brown, that 


Brown immediately left the house, romoved his tags from 


the allegedly stolcn automobile, and went to the Police 


to vent his spleen. The opinion of Circuit Judge Bazclon, 
dissenting in Christonsen v- United States, supra, is 


particularly pertinent to the circumstences here: 


"But, absent any showing of 
the informer's reliability, his tip 
is not oven significant, lect alone 
sufficient, as a basis for arrest. 
“without such a showing, the arrest 
rests upon the accusation of an un- 
revealed informer, motivated by we 
“now not what personal spite, rather 
than upon the belicft of a reasonable, 
cautious and prudent police officer. 
She right to be let alone by the 
police, which is enjoyed by every 
pmorican ané which distinguishes him 
from the inhabitant of a police state, 
may not be so casily sct asidc." 


(a) This Court can take notice of the 
trial court's crror in admitting 
illegally seized evidence, although 
such error was not cffoctivcly 


brought to the attention of the 
trial court. 


It docs not appear from the record in this appeal 
that Appellant's trial counsel raised any objection to the 
admissibility of testimony concerning keys which were scized 
from Appellant immediatcly following his illegal arrest, or 
to the admissibility of fingerprints which were taken from him 
during the pericd of his unlawful detention. Indeed, it is 
aifficult to see how effective objection could have beon inter- 
posed during the Government's presentation cf its case. In 
his opening statement, counsel for the Government advised the 
jury that the keys to the allegedly stolen automobile had been 
taken from Appellant's pants pockct, and that Appellant's 
fingerprint had been found on the cigarette lighter of the 
automobile. Thereafter the detailed testimony which was 
elicited from numerous witnesses as to these matters morcly 
compounded the damage that hac already been done to Appellant. 

At the close of the Government's case and again at 
the close of the entire case Appellant's trial counsel moved 


for a judgment of acquittal, which motions were denied. It 


appears from the record that these motions were directed to the 


sufficiency of the evidence, rather than to its admissibility. 
After Appellant was convicted and sentencea he filed 


with the trial court a self-prepared "Pctition for Writ of 


Habeas Corpus", in which he asserted that he had been illegally 
arrested and searched, but his petition made no mention of the 
introduction of evidence obtained as a result thereof. The 
trial judge, treating the petition as a motion for a new trial, 
denied the samc. 

But in Contec v. United States, supra, where the 
triel court ha@ overruled an objection to the admission of 
evidenee illegally scized, this Court did not hesitate to 
correet the error, although such crror was not urged in this 
Court in the Bricfs or Oral Arguizcnts. 

In McAffce v. United States, 70 App. D. C. 142, 

105 F. 2€ 21 (1939) this Court said: 
"Tt is settled that if plain crror is 

committed in a matter vital to the defendant 

in a criminal case, the Appellate Court is 

at liberty to notice and correct it, cven though 

it has not been brought to the attention of the 


trial judge or the Appellate Court in the usual 
mannor." 2/ 


(b) fhe admission of testimony con= 
corning objects anc circumstances 


illegally observed is reversible 
error. 


Detective ‘Rinaldi testified that the keys which wore 


seizee from 2ppellant wont along with the automobile to the 


x10 52(b) FRCP provides: 


"Plain errors or aefeets affecting substantial 
rights may be!noticed althcugh they were not brought 
to the attention of the Court." Also sec Meadows v. 
Unitee States, 65 App. D. C. 275, 82 F. 2a 881 (1936); 
Thomas v. District of Columbia, 67 App. D. C. 179, 

90 F. 2d 424 (1937); Tatum v. United Stetes, ss vu. S. 
App. D. C. 386, 190 F. 2d 612 (1951); Rcbertscn v. 
Unitee States, 64 U. S. App. D. Cc. 185, 171 F. 2d 345 
(1948). 


mene ra 


property yard and were eventually turncd over to the owner. 
Collier, the owner of the automobile, was called as a Govern- 
ment witness, but the automobile keys were not produced: and 
offered in evidence as a Government exhibit. However, Govern- 
mont witnesses Brown, Rinaldi and Cox testified as to the 
seizure of the keys from Appellant, and Rinaldi and Cox testi- 
fied that the keys wore used in starting the automobile and 
driving it to the Zleventh Precinct Station. This testimony, 
offered as evidence of Appellant's exclusive possession of 
the automobile, was highly prejudicial to Appellant and should 
have been excluded from the jury's consideration. 

In Williams v. United States, 105 U. S. App. D. Cc. 41, 
43, 263 F. 24 487 (1959) the following statcmcnt was adopted 
from the opinion of the First Circuit Court of Apporisi in 
McGinnis v. United States, 227 F. 2c 598, 603: | 

“iq £ind no basis in the cases or in logic 

for distinguishing between the introduction into 

evidenee of physical cbjects illegally taken anc 

the introduction of testimony concerning objects 


illegally cbservec. We are aware of no case that 
makes this distinction." 


(ec) The woight of evidence illegally scizeca is 
not a consideration in dcterminin whether 
the admission of such cvidence is reversible 


the aciission of Oe 


geror. 
Uncontracictea testimony in this case disclosed that 
Charles Brown, Appellant and Appellant's wife all rode from 
Kansas City to Washington in the allegedly stolen automobile 
ana that all three of them occasionally used the automobile 


up to the night that it wes impounded by the Police. ‘Govern= 


ment witness Perrin, the F. B. I. Agont who lifted the alleged 
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fingerprint of Appellant from the cigarette lighter, tcsti- 
fica that he noticed other fingerprint smudges in the auto- 
mobile. Govermacnt witness Moore, Fingerprint Examiner in 
the Identification Division of the F. 8B. f., testified that 
he assumed there would be more than one fingerprint of one 
person in an automobile that hac been used by three people 
for a period of wecks. Under these circumstances it would 
scem unreasonable to attribute high probative valuc to the 
fingerprint cvidence that was produced at the trial of this 
cease. However, an Appellate Court is not free to speculate 
thet inadmissible testimony, however slight, was not relied 


on by the jury in reaching @ vor@ict. Sce DeLoach v. United 


States, D. Cc. Cir., No. 163844, Aecided June 7, 1962, 302 F. 2d 


pne in Williams v. Unitec Statcs, supra, this Court 
said at page 44: 


"Tt is urged, finally, that the cvidence 
{testimony of an officcor that he saw in defendant's 
clothes closet a coat from which a button was miss- 
ing] hac slight if any cffcct. his indicates no 
more than e conviction might well have been ob- 
tained by the use only of legal evidence. It docs 
not follow that when evidence procured by the 
violation o£ a constitutional right is usec. the 
resulting conviction can be affirmed. To so hold 
would destroy the well settled rule under which 
such evieonee is excluded in aid of the enforce- 
mont o£ the Fourth Amendment." (Citations omitted.) 


2. The evieence in this casc was insurficicnt to 


ee 


support = verdict of Guilty. 
The weakness of the Government's case is ovident 


from its dismissal of the indictment against the co-defendent, 


Brown. Apparently the theory of the prosecution was that 
the stolen automobile, which was admittedly driven froth 
Kansas City to Washington by the two defendants, must have 
been stolen by one of them. Because Brown was able to pro- 
duce an alibi witness to testify that he and Brown were 
working together at the time of the theft, the Government 
decided to dismiss the indictment against Brown and to use 
him and his alibi witness to prove Brown's absence from the 
scene of the crime; and thus, indirectly, to establish as to 
Appellant the necessary clement of knowledge that the auto- 
mobile had been stclen. To bolster its proof of this clement 
of the crime, the Government attempted to prove appellant's 


exclusive possession of the stolen automobile. 3/ 


The testimony producea by the Government in an effort 


to establish Brown's alibi was not convincing. While the 
owner of the automobile testified that it disappeared be- 
tween 2:00 and 2:25 on the afternoon of September 23rd, 1961, 
he stated that since 1:00 o'clock of that afternoon he anda 

a fricnd had been sitting in the friend's automcbile drink- 
ing beer and listening to a football game and that thcy had 


run out of boor (J. A. 5; Tx. 31). It is doubtful if the 


VY mother an inference of Appellant's guilt of inter- 
state transportation of a stolen vchicle could arise from 
proof of his exclusive possession thereof is questionable. 
Sco Forte v. United States (1937), 68 App. D. C. lll, p. 119, 
note 7. jowever, no objection was made to the trial court's 
charge as to the offect of proof of exclusive possession. 
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owner of the automobile was greatly concerned with, or 
observant of, the passage of time. Brown testified that 

on Saturday, September 23, he worked until around 7:30 or 
8:00 o'clock in the evening (J. A. 9; Tr. 38). Harriscn, 
Brown's alibi witness, testificd that Brown left work at 
about 3:30 on September 23 and that he drove Brown home 
around 4:00 o'clock (J. A. 16; Tr. 53). This testimony was 
hardly sufficient to establish the fact that Brown could not 
have taken the automobile on the afternoon of its dis- 
appearance. 

In attempting to prove Appellant's exclusive 
possession of the automobile the Government intro€uced testi- 
mony that Appellant had the automobile keys in his pocket 
when he was arrested and that his fingerprint was found on 
the automobile. However, Appellant's temporary possession 


o£ the automobile keys might have resulted from Brown leav- 


ing thom on the kitchen table when he went to inform the 


police, or from Brown throwing them eat Appellant in anger 
as he left the house. Certainly, the possession of the key 
to an automobile is not convincing evidence of the exclusive 


: : 4 
possession of the automobile. 4/ 


a 


4 
@> have the keys to locked property infers access 
thereto, not exclusive possession thereof. see Jackson Vv. 
United States, 102 U. S. App. ». Cc. 109, 250 F. 2a 772 
(1957). 


: 
2 


Nor is the fact that a fingerprint of Appellant was 
found in an automobile that he, Brown and Poarl Gray had all 
ridden in and used on numerous occasions over a period of 
wecks, persuasive evidence o£ Appellant's cxclusive possession 
of the automcbile. (See Section (c) supra, this Bricf.) | 

Neither the Government nor the defense produced any 
other persuasive evidence on the question of exclusive | 


possessicn. Brown testified that the license tags used on 


the automobile were his and that he had lent them to Appellant 


(J. A. 9; Tr. 39). 

Brown and his alibi witness both testifica that 
Appellant was driving the cer when they left Kansas city 
(J. A. 11, 17; Tr. 41, 55), but Pearl Gray testified that 
Brown was then driving (J. A. 31-32; Tr. 94). Brown admitted 
that he assisted in driving the cer to Washington (J. A, 12; 
Tr. 44), but he insisted thet he only drove it ono timo after 
arriving in Washington (J. A. 14; Tr. 48). Pearl Gray testi~ 
fied that Appellant only drove the car onc time after arriv- 
ing in Washingtcn; that Brown had the keys to the car and 
he drove it in Washington (J. A. 39; Tr. 108). Appellant's 
sistor and his brother-in-law both testified that Brown was 
driving the car when they arrived in Washington, that Brown 
Aarove the car in Washington and that he claimed he had the 
necessary papors to register the car and to obtain District 
of Columbia tags (3. fe 40, 41, 42, 43; Tr. 125-116, 123-124). 


From all o£ the evidence, the jury might have thought 


it possible that cither Brown or Appellant, or both cf thom, 
were implicated in the theft cf the automcbile, or that cither 
or both of them had knowledge that they were driving 2 stolen 
vohicle, but the evidence was not sufficient to establish 
beyond a reasonable doubt that Zppellant stole the automobile 


or that he had knowledge that Brown had stolen it. 


Conclusion 
In viow of the foregoing, it is respectfully submitted 
that the judgment of conviction entered by the trial court 


should be reversed. 


Williaa A. Glasgow 
Counsel for Appellant, 
appointed by this Court, 
916 Union Trust Building 
Washington 5, D. C. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


1. Whether appellant, having failed both before and 
during trial to allege lack of probable cause for his 
arrest and to adduce a full record on the matter 
when all relevant witnesses were available, can now 
raise the issue in this Court. 

. Whether the police had probable cause to arrest 
appellant for interstate car theft, when the arrest 
was based, at the least, on the corroborated infor- 
mation of an informer who presented himself in 
person to the police and led them to appellant. 

. Whether the government presented sufficient evi- 
dence to send the case to the jury. 


Counterstatement of the Case 
Statute and Rules Involved. 
Summary of Argument. 
Argument: 


I. Appellant’s Rejection Below Of Every Opportunity 
To Raise The Issue Of Probable Cause, And To Ad- 
duce All The Facts Regarding It, Precludes Him 
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Rosert Gray, APPELLANT 
v. 


Unirep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was indicted for violation of 18 U.S.C. 2312, 
interstate transportation of a stolen motor vehicle (J.A. 
2). Found guilty by the jury, appellant was sentenced 
to imprisonment for a term of from twenty months to 
five years (J.A. 64). 

The government’s case was presented by eight wit- 
nesses: On September 23, 1961, at about 2:00 p.m., Robert 
Collier left his 1958 Buick car parked near 27th and 
Topping in Kansas City, Missouri (J.A. 5). The keys 


(1) 


2 


were in the car. When Collier returned about 2:25 p.m., 
the car was gone (J.A. 6). Appellant, appellant’s com- 
mon law wife, and Charles Brown left Kansas City on 
September 25, 1961, and drove to Washington, D.C. (J.A. 
9) in a car that proved to be Collier’s ear (J.A. 6, 7, 20). 
Brown, who testified for the government, did not know 
the car to be stolen and believed it to belong to appel- 
lant until some time after he and appellant had arrived 
in Washington (J.A. 10, 18). Brown was at work in 
Kansas City all during the day, September 23, that the 
ear was stolen. (Brown’s testimony on this point was 
confirmed by Brown’s employer, John Harrison, who 
stated that Brown was not out of his sight on the after- 
noon of September 23 until around 4:00 p.m. (J.A. 16, 
17)). Brown first saw the car on September 24 (J.A. 
15). Brown had previously loaned appellant his Mis- 
souri license plates, and appellant used them on the 
Buick (J.A. 9, 10). In Washington the two men and the 
woman all stayed at 2822 Bruce Place, S.E., the home of 
appellant’s mother (J.A. 11, 14). Appellant had posses- 
sion of the keys and the ear (J.A. 11), and Brown drove 
the car only once in Washington (J.A. 14). Appellant 
told Brown on October 16, 1961, that the car was stolen 
(J.A. 13). Brown thereupon went to the car, removed 
his license plates from it, and took them to the Precinct 
11 station between 10:00 and 11:00 p.m. (J.A. 11, 13, 19, 
21, 24). He talked with the police (J.A. 19), and told 
them “he had just taken [the plates] off the car” (J.A. 
91). Brown went with the police to appellant’s mother’s 
house, where appellant was arrested about 11:00 p.m. 
(J.A. 11, 19).2. The police took keys from appellant’s 
pocket (J.A. 11, 20, 24), went with Brown and appellant 
to the car, and found that the keys fitted the car (J.A. 
20, 21, 24). The police took appellant’s fingerprints, one 
of which matched a print found in the car (J.A. 26, 27, 
28). 


1 Brown was arrested together with appellant (J.A. 28), and 
indicted jointly with him (J.A. 2). The indictment was dismissed 
as to Brown before trial (J.A. 1). 
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Appellant did not take the stand. The defense called 
three witnesses. The chief of these was appellant’s com- 
mon law wife. Her testimony (J.A. 30-39) was contrary 
to some of Brown’s testimony. Also, some of what she 
said on the stand was impeached by a prior written 
statement she had given the FBI (J.A. 35-37, 39, 43-44). 
Appellant’s sister and brother-in-law testified that they 
had heard Brown assert ownership of the car in Wash- 
ington (J.A. 40-43). 

Appellant moved “for the record” for judgment of 
acquittal on grounds of insufficient evidence (J.A. 29, 45). 
Appellant made no motion before or during trial to 
suppress as evidence the keys or the fingerprints on the 
ground of lack of probable cause for the arrest or on 
any other ground.” His counsel’s questions at trial were 
directed almost exclusively to the issue of appellant’s 
guilt or innocence, and not to probable cause for his arrest 
(J.A. 12-15, 21, 23, 24, 30-33, 38, 39). By specific objec- 
tion counsel prevented Brown from testifying to the con- 
tents of his conversation with the police at the precinct 
prior to the arrest (J.A. 12). 


STATUTE AND RULES INVOLVED 


Title 18, United States Code, Section 2312, provides: 


Whoever transports in interstate or foreign com- 
merce a motor vehicle or aircraft, knowing the same 
to have been stolen, shall be fined not more than 
oa or imprisoned not more than five years, or 


Rule 41(e), Federal Rules of Criminal Procedure, pro- 
vides: 


A person aggrieved by an unlawful search and 
seizure may move the district court for the district 
in which the property was seized for the return of 


? Appellant first asserted lack of probable cause in a pro se “Pe- 
tition for a Writ of Habeas Corpus”, filed six weeks after the ver- 
dict (J.A. 59-61). The trial court treated the petition as being in 
the nature of a motion for a new trial, and denied it (J.A. 2). 
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the property and to suppress for the use as evidence 
anything so obtained on the grote that (1) the prop- 
erty was illegally seized without warrant, or (2) the 
warrant is insufficient on its face, or (3) the prop- 
erty seized is not that described in the warrant, or 
(4) there was not probable cause for believing the 
existence of the grounds on which the warrant was 
issued, or (5) the warrant was illegally executed. 
The judge shall receive evidence on any issue of fact 
necessary to the decision of the motion. If the mo- 
tion is granted the property shall be restored unless 
otherwise subject to lawful detention and it shall 
not be admissible in evidence at any hearing or trial. 
The motion to suppress evidence may also be made 
in the district where the trial is to be had. The mo- 
tion shall be made before trial or hearing unless 
opportunity therefor did not exist or the defendant 
was not aware of the grounds for the motion, but 
the court in its discretion may entertain the motion 
at the trial or hearing. 


Rule 51, Federal Rules of Criminal Procedure, provides: 


Exceptions to rulings or orders of the court are 


unnecessary and for all purposes for which an ex- 
ception has heretofore been necessary it is sufficient 
that a party, at the time the ruling or order of the 
court is made or sought, makes known to the court 
the action which he desires the court to take or his 
objection to the action of the court and the grounds 
therefor; but if a party has no opportunity to object 
to a ruling or order, the absence of an objection does 
not thereafter prejudice him. 


Rule 52, Federal Rules of Criminal Procedure, provides: 


(a) Harmless error. Any error, defect, irregularity 
or variance which does not affect substantial rights 
shall be disregarded. 

(b) Plain error. Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


5 
SUMMARY OF ARGUMENT 
I 


Appellant made no motion before or during trial to 
have the evidence seized from him upon his arrest sup- 
pressed for lack of probable cause for the arrest. The 
general rule that objections to the admissibility of evi- 
dence cannot be raised for the first time on appeal should 
not be waived here. Because of appellant’s failure to 
assert before or during trial that the police lacked prob- 
able cause to arrest, the testimony was directed almost 
exclusively to the issue of appellant’s guilt or innocence 
and not to pre-arrest matters, although the witnesses 
involved in the arrest, including the informant, were avail- 
able. At one point appellant specifically objected to evi- 
dence as to probable cause being put upon the record. 
Thus not only by omission, but it would seem quite de- 
liberately, appellant kept the full facts on probable cause 
out of the record. Had the issue been raised, the govern- 
ment could have and would have seen that the full facts 
were adduced. It is now too late for the government 
to do so, and it is likewise too late for appellant to com- 
plain of its not being done, since he caused it not to be 
done. 

In any event, there is sufficient evidence on the record 
to demonstrate that there was probable cause for the 
arrest. The informant corroborated his information that 
appellant had stolen and transported a Missouri automo- 
bile by showing the police the Missouri license plates he 
took from the car and by leading them to where he said 
appellant was, and where appellant proved to be. The 
informant substantiated his reliability not only by cor- 
roborating his information but also by coming voluntarily 
and in person to the police. Thus the arrest was justi- 
fied apart from any other factors in the arrest which 
were not brought out at trial because of appellant’s 
failure to question it. 


6 
at 


Appellant’s contention that the evidence does not sup- 
port the verdict is frivolous. There was ample evidence 
to show that appellant stole and/or transported the car 
knowing it to be stolen. It was for the jury to weigh 
the credibility of the witnesses and to resolve the con- 
flicts in testimony. 


I 


APPELLANT'S REJECTION BELOW OF EVERY OP- 

PORTUNITY TO RAISE THE ISSUE OF PROBABLE 

CAUSE, AND TO ADDUCE ALL THE FACTS REGARD- 

ING IT, PRECLUDES HIM FROM RAISING THE ISSUE 

HERE. IN ANY EVENT, THERE WAS PROBABLE 
CAUSE FOR APPELLANT’S ARREST. 


A. Appellant made no motion in the trial court, either 
before or during trial (J.A. 1), to have the car keys and 
fingerprints that the police took from him suppressed for 
want of probable cause for his arrest? “The general and 
obviously salutary rule is that objection to the admissi- 
bility of evidence should be made at the time it is offered 
and the grounds therefor stated.” Fuller v. United States, 
53 U.S.App.D.C. 88, 91, 288 Fed. 442, 445 (1923) ; Wade 
v. United States, 104 U.S.App.D.C. 135, 259 F.2d 950 
(1958); Thomas v. United States, 106 U.S.App.D.C. 5, 
968 F.2d 581 (1959); Gilliam v. United States, 103 US. 
App.D.C. 181, 257 F.2d 185 (1958) ; Blackshear v. United 
States, 102 U.S.App.D.C. 289, 252 F.2d 853 (1958) ; Law- 


3 Appellant suggests (Br. 12) that the prosecutor’s reference to 
the seized evidence in his opening statement made objection to it 
futile. The point is frivolous. It assumes that Rules 41(e) and 51 
are without utility. It ignores the principle that a prosecutor’s 
failure to prove an assertion he made in his opening statement is 
ordinarily prejudicial to the government, not the defendant Wil- 
liams v. United States, 55 U.S.App.D.C. 289, 241, 4 F.2d 482, 434 
(1925) ; Nichamin v. United States, 263 Fed. 880, 882 (6th Cir., 
1920) ; See also Allen v. United States, 106 U.S.App.D.C. 350, 273 
F.2d 85 (1959); United States v. Moran, 194 F.2d 628, 625, (2d 
Cir.), cert. denied, 343 U.S. 965 (1952). 
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son v. United States, 101 U.S.App.D.C. 332, 248 F.2d 654 
(1957) ; Pratt v. United States, 96 U.S.App.D.C. 184, 225 
F.2d 23, cert. denied, 357 U.S. 912 (1955); United States 
v. Lutz, 142 F.2d 985, 989 (3d Cir., 1944); United States 
v. Fleming, 134 F.2d 776 (2d Cir., 1943). See also Wal- 
dron v. United States, 95 U.S.App.D.C. 66, 219 F.2d 37 
(1955). The rule is particularly applicable in the present 
case. Because of appellant’s failure to assert before or 
during trial that the police lacked probable cause to arrest 
him, the testimony was directed almost exclusively to 
the issue of appellant’s guilt or innocence, and not to 
pre-arrest matters. Therefore, the record reveals few 
of the details of Brown’s conversation with the police 
prior to the arrest. (At most, some of what Brown told 
the police can be inferred.) It does not purport to 
describe the full extent of the investigation that was 
conducted at the precinct and at appellant’s house prior 
to the arrest. It does not show the full extent of the 
independent information regarding appellant, Brown, or 
the offense that the police may have had. Appellant’s 
remark (Br. 2) that “There is nothing in the record to 
indicate that either the informer Brown or Appellant had 
ever previously been seen or heard of by the District 
of Columbia police” is candid. Most of appellant’s other 
positive assertions that the basis for the arrest was too 
limited (Br. 2, 9) also should have been prefaced by the 
phrase “There is nothing in the record”. The responsi- 
bility for these omissions lies solely with appellant. All 
the relevant witnesses on the question of probable cause 
were available for examination and cross-examination. 
These included the informer himself, who in other cases 
where probable cause is in issue is often not even identi- 
fied, much less made available to the defense in the 
courtroom. See Anderson Jones v. United States, 106 
U.S.App.D.C. 228, 271 F.2d 494, cert. denied, 362 U.S. 944 
(1960). Not only did appellant fail to raise the issue 
when he had every opportunity to do so, he at one point 
(J.A. 12) specifically objected to, and thereby prevented, 
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evidence as to probable cause being put before the jury. 
And he did not question, either before the jury or out 
of its presence, Officer Cox’s assertion (J.A. 24) that “J 
had previous knowledge, reliable information, that [the 
car] had been stolen”.* Thus not only by omission, but 
it would seem quite deliberately, appellant kept the full 
facts on probable cause out of the record. Had the issue 
been raised, the government could have and would have 
seen that the full facts were adduced. It is now too late 
for the government to do so, and it is likewise too late 
for appellant to complain of its not being done, since he 
caused it not to be done. United States v. Ladson, 294 F.2d 
535, 539, 540 (2d Cir.), cert. denied, 369 U.S. $24 (1962) 
(“If proper objections had been made at trial, the govern- 
ment might well have been able to offer evidence to the 
contrary.”); Chew v. United States, —— U.S.App.D.C. 
—, — F.2d (January 25, 1962) ; Pastrano v. 
United States, 127 F.2d 43, 45 (4th Cir., 1942); United 
States v. Heitner, 149 F.2d 105, 107 (2d Cir.), cert. denied, 
326 U.S. 727 (1945); Thomas v. United States, 106 U.S. 
App.D.C. 5, 268 F.2d 581 (1959). See also Giordenello v. 
United States, 357 U.S. 480, 488 (1958), where the same 
principle was applied against the government; United 
States v. Manton, 107 F.2d 834, 848 (2d Cir.), cert. denied, 
309 U.S. 664 (1940); Cady v. Norton, 14 Pick. 236 (Mass., 
1833).° 


+See Cannon v. United States, 158 F.2d 952, 954 (5th Cir.), 
cert. denied, 330 U.S. 839 (1952): “We are also in no doubt that 
the testimony of the officers that they had information which they 
believed was reliable, was sufficient in itself to justify the search.” 


5“The right to except is a privilege, which the party may waive; 
and if the ground of exception is known and not seasonably taken, 
by implication of law it is waived. This proceeds upon two 
grounds; one, that if the exception is intended to be relied on and 
is seasonably taken, the omission may be supplied, or the error 
corrected, and the rights of all parties saved. The other is, that it 
is not consistent with the purposes of justice for a party, knowing 
of a secret defect, to proceed and take his chance for a favorable 
verdict, with the power and intent to annul it as erroneous and 
void, if it should be against him.” Cady v. Norton, supra. 
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Appellant’s reliance on Contee v. United States, 94 U.S. 
App.D.C. 297, 215 F.2d 324 (1951), for the proposition 
that the Court should here notice “plain error” is com- 
pletely misplaced. There the Court specifically noted both 
that the issue of probable cause was raised below and 
that the full facts as to probable cause had been elicited 
at trial. The Court noticed “plain error” because the 
probable cause point was not pressed on appeal. See also 
the first Wrightson case,®° where this Court held there 
was insufficient evidence of probable cause only after 
(1) a lengthy consideration not of whether appellant 
had raised the point, which he had, but of whether he 
had raised it with sufficient formality, and (2) a finding 
that he had so raised it. There the record was replete 
with protests by counsel. Here there were none. Appel- 
lant cites no case, and appellee has found none, in which 
this Court or any court has found Jack of probable cause 
where the issue was not raised before or during trial. 
The other cases cited by appellant (Br. 13) for his “plain 
error” proposition do not involve a probable cause issue, 
or even a question of the admission of evidence. The 
“plain error” in those cases was jury instructions or 
judicial remarks clearly and gravely erroneous on their 
face. 

B. In any event, the police had probable cause to arrest 
appellant. “Probable cause exists where ‘the facts and 
circumstances within their (the officers’) knowledge and 


* Wrightson v. United States, 95 U.S.App.D.C. 390, 222 F.2d 556 
(1955). 


7It should also be noted that the verdict was supported by much 
evidence other than the car keys, and as appellant concedes (Br. 
15), by the fingerprints hardly at all. Lawson v. United States, 
101 U.S.App.D.C. 332, 248 F.2d 654 (1957); Perry v. United 
States, 102 U.S.App.D.C. 315 n.2, 253 F.2d 387 (1957); Pratt v. 
United States, 96 U.S.App.D.C. 184, 225 F.2d 23, cert. denied, 357 
US. 912 (1955); Williams v. United States, —— U.S.App.D.C. 
—, —— F.2d —— (May 4, 1962). Compare Williams v. United 
States, 105 U.S.App.D.C. 41, 268 F.2d 487, 490 (1959) and De- 
Loach v. United States, —— U.S.App.D.C. ——, —— F.2d —~— 
(June 7, 1962), slip opinion, 4, cited by appellant, where timely 
objections were made and the relevant facts were brought out at 
trial. 
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of which they had reasonably trustworthy information 
_ (are) sufficient in themselves to warrant a man of reason- 
able caution in the belief that’ an offense has been or is 
_ being committed.” Brinegar Vv. United States, 338 US. 
160, 175 (1949). The concept is measured not by what 
. might be probable cause to the untrained civilian but by 
what is probable cause to the reasonable, cautious, and 
prudent peace officer. Ellis v. United States, 105 US. 
App.D.C. 86, 264 F.2d 372, 374, cert. denied, 359 U.S. 
998 (1959); Bell v. United States, 102 U.S.App.D.C. 383, 
307, 254 F.2d 82, 86, cert. denied, 358 US. 885 (1958). 
Probable cause consists of more than mere suspicion of 
guilt. But on the other hand it involves probabilities, 
not certainties. The evidence known to the arresting 
officer need not amount to proof of guilt, and need not be 
of such a nature as to be admissible against the defendant 
on actual trial. Brinegar v. United States, supra, at 173. 
See also Dixon v. United States, 111 U.S.App.D.C. 305, 
996 F.2d 427 (1961), United States v. Heitner, 149 F.2d 
105 (2d Cir.), cert. denied, 326 U.S. 727 (1945). 

Briefly, the evidence as to probable cause that appears 
in or that can be snferred from the record herein is this: 
Charles Brown went voluntarily to the police at Precinct 
11 (J.A. 11, 13, 19). He informed the police that appel- 
lant had stolen the car that they had travelled in to- 
gether from Kansas City, Missouri, to Washington, D. C., 
and which they used while living together in Washington. 
He also told the police where appellant and the car were 
(J.A. 9-14, 19, 21, Appellant’s Br. 2). Brown showed 
the police a pair of Missouri auto license tags (J.A. 13, 
91, Appellant’s Br. 9). He also told them that the tags 
were his and that he had allowed appellant to use them 
on the car until he found it was stolen, when he removed 
them (J.A. 9, 10, 18). In addition, Brown went with the 
police to appellant’s mother’s house, where he said ap- 
pellant was and where he indeed proved to be (J.A. 11, 
19). There the police arrested appellant. They searched 
his pockets and found the keys which proved to fit the 
stolen car (J-A. 20, 21, 94). Apart from anything else 


il 


Brown may have told or shown the police at the pre- 
einct, or any other check of Brown’s information they 
may have made at the precinct or at appellant’s house 
prior to the arrest, or any independent knowledge of the 
ease or of appellant’s past record that they may have 
had, on the basis of the facts outlined above the police 
had probable cause to arrest appellant for stealing the 
ear and transporting it across state lines. 

In testing the sufficiency of probable cause for an offi- 
cer’s action in arresting without a warrant, the Supreme 
Court has held that the officer may rely upon information 
received through an informant, rather than upon his direct 
observations, so long as the informant’s statement is 
reasonably corroborated by other matters within the offi- 
cer’s knowledge. Draper v. United States, 358 U.S. 307 
(1959). “Other matters” may consist of actual facts 
previously known by the officer or facts supplied by the 
informant and verified by the officer. With respect to 
the latter, the verification may consist of corroboration 
of seemingly innocent acts. See Draper v. United States, 
supra, where the previously unknown defendant’s physical 
appearance, manner of walking, and presence at the rail- 
road station corroborated the information furnished the 
officer. Such corroboration was presented here by the 
Missouri license plates, which supported Brown’s basic 
claim that he had removed the plates from a car brought 
to Washington from Missouri after finding it to have 
been stolen by the defendant. Further corroboration 
of Brown’s information was provided the police by the 
fact that appellant proved to be where Brown said he 
would be. Draper v. United States, supra; Anderson 
Jones v. United States, 106 U.S.App.D.C. 228, 271 F.2d 
494, cert. denied, 362 U.S. 944 (1960); Christensen v. 
United States, 104 U.S.App.D.C. 35, 259 F.2d 192 (1958) ; 
Rodgers v. United States, 267 F.2d 79 (9th Cir., 1959). 
See also Naples v. United States, —— U.S.App.D.C. —, 
—- F.2d (May 8, 1962), slip opinion 3-4; Sammie 
Jackson v. United States, —— U.S.App.D.C. ——, 302 
F.2d 194 (1962); Wrightson v. United States, 98 U.S.App. 
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D.C. 377, 236 F.2d 672 (1956); Goldsmith v. United 
States, 107 U.S.App.D.C. 305, 311 n. 6, 277 F.2d 335, 
341 n. 6 (1960), cert. denied, 364 U.S. 863; Johnson v. 
United States, 110 U.S.App.D.C. 187, 290 F.2d 378 (1961) ; 
Evans v. United States, 242 F.2d 534 (6th Cir.), cert. 
denied, 353 U.S. 976 (1957); Thomas v. United States, 
981 F.2d 132 (Sth Cir.), cert. denied, 364 U.S. 904 (1960). 
In all of these cases probable cause for the arrest was 
found. In all of them the word of an informer, supported 
by a minimum of corroboration was all that linked the 
defendant to the crime charged. 

Brown substantiated his reliability as an informer not 
only by corroborating his information but also by coming 
voluntarily and in person to the police.® In doing so he 
subjected himself to whatever inquiry, cross-cxamination 
or requirements of proof—ineluding confrontation of ap- 
pellant—that the police might put to him. See Naples v. 
United States. Evans v. United States, supra. Brown 
was not the “faceless informer” ® who inhabited Contee v. 
United States, 94 U.S.App.D.C. 297, 215 F.2d 324, upon 
which appellant relies. The Contee informer was neither 
identified nor produced at trial. There was no showing 
that the police took the opportunity or even had the 
opportunity to question him about himself or his alle- 
gations of unspecified “robberies”. Also the police in 
Contee had no corroboration of any kind of the anonymous 
informer’s story. Compare also the first Wrightson case, 
95 U.S.App.D.C. 390, 222 F.2d 556 (1955). Here Brown’s 
information related to a specific crime. The police need 
not have official information that a crime has been com- 


8 The police need not have prior knowledge of an informer or 
his reliability in order to base an arrest on his information. 
Naples v. United States, Sammie Jackson v. United States, Gold- 
smith v. United States, Christensen v. United States, Johnson v. 
United States, Rodgers v. United States, Evans v. United States, 
supra; Thomas v. United States, 281 F.2d 1382 (8th Cir.), cert. 
denied, 364 U.S. 904 (1960). 


® See the dissenting opinion of Mr. Justice Douglas in Jones v. 
United States, 362 U.S. at 273. 


13 


mitted to have probable cause for an arrest. Draper v. 
United States, Bell v. United States, Dixon v. United 
States, Rodgers v. United States, Evans v. United States, 
Anderson Jones v. United States, supra. Moreover, in- 
formers need not themselves have clean hands to be found 
to be reliable. In fact, they rarely do. Sammie Jackson 
v. United States, Goldsmith v. United States, Rodgers v. 
United States, supra; Thomas v. United States, 281 F.2d 
132 (8th Cir., 1960). 

In sum, there was sufficient basis in law and on the 
facts to warrant a reasonable, prudent, and trained police 
officer in the belief that appellant was aware of and in- 
volved in the theft and transportation of the car. Testi- 
mony as to the keys and the fingerprints was thus ad- 
missible and would have been even if appellant had ob- 
jected to it. Weeks v. United States, 232 U.S. 383, 392 
(1914); Foster v. United States, 94 U.S.App.D.C. 83, 212 
F.2d 249, cert. denied, 348 U.S. 845 (1954).% 


10 Nothing in the record supports appellant’s implication (Br. 
i, 8) that the fact that he was arrested in his house and that his 
pockets were searched there is somehow questionable. Appellant 
was arrested around 11:00 p.m. (J.A. 11, 19), not “in the middle 
of the night” (Appellant’s Br. i). He was not in bed (J.A. 32-33). 
There is no showing that the police entry was anything but peace- 
able, or that it was not by invitation, or that there was any ob- 
jection to it (J.A. 32-33), or even that the original purpose of the 
police in coming to the house was not simply to continue the in- 
vestigation. See Ellison v. United States, 93 U.S.App.D.C. 1, 206 
F.2d 476 (1953). Had appellant thought such a showing could be 
made, it was for him to attempt to make it in the court below. 
Ladson v. United States, cited in this brief, p. 8, and cases cited 
thereafter. Arrests in houses without a warrant have never been 
considered invalid per se. Agnello v. United States, 269 U.S. 20, 
30 (1925); Ellison v. United States, supra. Nor need an arrest 
warrant always be obtained when there is time to do so. United 
States v. Robinowitz, 339 U.S. 56, 65-66 (1950). In this regard, 
it should also be noted that whether or not Brown told the police 
appellant was about to leave town, the police could properly infer 
that he might do so on the basis of their information that he had 
come from Missouri in a stolen car. Wrightson v. United States, 
98 U.S.App.D.C. 377, 236 F.2d 672 (1956). 
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THERE WAS AMPLE EVIDENCE TO SUPPORT 
THE JURY'S CONVICTION OF APPELLANT 


Appellant’s contention that the evidence does not sup- 
port the verdict is frivolous. There was ample evidence 
to show that appellant stole and transported the car, or 
at the very least that he, in the words of the statute 
under which he was convicted, “[transported] in inter- 
state . . . commerce a motor vehicle . - . knowing the 
same to have been stolen”. The car was stolen Septem- 
ber 23, 1961 (J.A. 5, 6). There was no dispute that 
within two or three days after the theft appellant was 
driving east in the car with his common law wife and 
Brown (J.A. 9-12, 17, 32). The testimony of Brown 
and his employer was to the effect that appellant was 
the first to take the wheel on the trip to Washington 
(J.A. 11, 12, 17). Not only Brown, but his employer as 
well, testified that Brown was otherwise oceupied at the 
time of the theft (J.A. 8. 9, 16,17). Brown testified that 
appellant kept possession of the car and the keys and 
that appellant told him it was stolen (J.A. 11, 13). This 
evidence was sufficient in itself to send the case to the 
jury. In addition, there was the fact that the keys to the 
ear were found on appellant upon his arrest (J.A. 11, 20, 
24). That the defense presented witnesses who disputed 
parts of the government’s case and implicated Brown in 
the offense, does not, as appellant seems to imply, make 
the case any less one for the jury. It was for the jury 
to weigh the credibility of the witnesses and to resolve 
the conflicts in testimony. The verdict of a jury in a 
criminal case must be sustained when there is substantial 
evidence to support it, taking the view most favorable to 
the government." Morton v. United States, 79 U.S. App. 


11 Appellant implies, without pressing the point (Br. 16, 17, n. 
3, 4), that there was some error in the Judge’s brief charge on the 
inference to be drawn from unexplained exclusive possession of 
recently stolen goods (J.A. 55, 56). The Judge’s words were in- 
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D.C. 329, 331, 147 F.2d 28, 30 (1945); Curley v. United 
States, 81 U.S.App.D.C. 389, 160 F.2d 229, cert. denied, 
331 U.S. 869 (1947). See also Mary L. Jones v. United 
States, —— U.S.App.D.C. ——, —— F.2d —— (August 
9, 1962), and cases cited therein, n. 4; United States v. 
Heitner, 149 F.2d 105, 106 (2d Cir.), cert. denied, 326 U.S. 
727 (1945). 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davp C. ACHESON, 
United States Attorney. 


NATHAN J. PAULSON, 
Victor W. CAPUTY, 
WitLiaM H. WILLCOox, 
Assistant United States Attorneys. 


disputably to the effect that if the government’s evidence (not 
any particular piece of evidence) showed appellant had unexplained 
exclusive possession of the stolen car the jury could infer that he 
had stolen it. This was relevant if only because it assisted the 
jury with respect to one of the elements of the crime charged— 
knowledge that the car was stolen (J.A. 54). Forte v. United 
States, 68 U.S.App.D.C. 111, 119, 94 F.2d 236, 244 (1937), cited 
by appellant, is not at all to the contrary. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled on August 31, 1961, Sworn in on September 5, 1961 
THE UNITED STATES OF AMERICA ) Criminal No. 948-61 ! 
v. ) Grand Jury No. 1251-61 


CHARLES R. BROWN Aehe de 
ROBERT GRAY Violation: 18 U.S.C. 2312 
Defendants (Interstate Transportation of 
Stolen Motor Vehicle) 


RELEVANT DOCKET ENTRIES 
Proceedings 


No. 1, 2: Arraigned, Plea Not Guilty entered; Defendant 
remanded to the District of Columbia jail; No. 1: Attorney 
Charles S. Brown present; No. 2: Attorney not present. 
McGuire, C.J. (Reporter - J. Rawls) Cert. filed. | 


No. 1 - Charles R. Brown: Oral Motion of Government to 
dismiss indictment heard and granted; Dismissal entered. 
No. 2 - Robert Gray: Jury sworn on Voir Dire; Jury sworn; 
Two alternate Jurors sworn (List of Jurors); Trial respited 
until February 1, 1962 at 2:00 P.M.; Defendant remanded to 
the District of Columbia jail. 


No. 2 - Robert Gray: Trial resumed; same jury and alternate 
jurors; case is respited until February 5, 1962; Defendant 
remanded to District of Columbia jail. 


No. 2 - Robert Gray: Trial resumed; same jury and alternate 
jurors; Alternate jurors discharged; Verdict: Guilty as 
indicted; Case is referred to the Probation Officer of the 
Court; Defendant remanded to the District of Columbia jail. 


No. 2: Petition of Defendant for Writ of Habeas Corpus in the 
nature of motion to set aside verdict of Guilty and discharge 
defendant from further custody, filed. (Prepared by Deft.) 
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Proceedings 
No. 2 - Robert Gray: Petition of defendant for Writ of Habeas 
Corpus in nature of a motion to set aside the verdict of Not 
Guilty and discharge the defendant from further custody treated 
in the nature of a motion for a New Trial, argued and denied. 
Sentenced to imprisonment for a period of twenty (20) months 
to five (5) years. Defendant remanded to the District of Fi 
Columbia jail. 


Mar. 29 No. 2 - Robert Gray: Judgment and Commitment of 3-23-62 
filed. 


Mar. 29 Notice of Appeal, filed. 
Apr. 4 No. 2: Transcript of Proceedings of 3-23-62, filed. H 


Apr. 12 No. 2: Election against service of sentence, signed by 
defendant, filed. 


Apr. 17 No. 2: Letter from defendant in the nature of motion to set 
appeal bond, filed. Bond set at $5,000.00, Youngdahl, J. 


[ Filed in Open Court November 6, 1961] 


[ INDICTMENT] 
The Grand Jury charges: 
On or about September 27, 1961, Charles R. Brown and Robert i 
Gray transported in interstate commerce from the State of Missouri to 
the District of Columbia, a certain motor vehicle, property of Robert ra 


Eugene Collier, well knowing that the said motor vehicle had been there- 


tofore stolen. 


/s/ David C. Acheson 
Attorney of the United States in “ 
and for the District of Columbia 


A TRUE BILL: 


/s/ Clifford S. Lawrence 
Foreman. 


[ Filed November 13, 1961] 
PLEA OF DEFENDANT 
On this 13th day of November, 1961, the defendant 1-Charles R. 
Brown, 2-Robert Gray, appearing in proper person and by his attorney 
1-Charles §. Brown, 2-without counsel, being arraigned in open Court 


upon the indictment, the substance of the charge being stated tohim, each 


pleads not guilty thereto. 
The defendants are remanded to the District Jail. 
By direction of 


MATTHEW F. MCGUIRE 
Presiding Judge | 
Present: Criminal Court # ASSIGNMENT 


United States Attorney HARRY M. HULL, Clerk 


By: Joel Blackwell By: /s/ H.G. Dodd 
Assistant United States Attorney Deputy Clerk 


J. Rawls 
Official Reporter 


[ Filed May 8, 1962] | 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 


Washington, D.C. 
Wednesday | 
January 31, 1962 


The above-styled cause came on before THE HONORABLE 
LUTHER W. YOUNGDAHL, United States District Judge, at approximately 
2:08 o'clock p.m 

* * * * * | 
OPENING STATEMENT ON BEHALF OF THE GOVERNMENT 

BY MR. CAPUTY: If Your Honor please: Members of the jury: 
Specifically, the Grand Jury charges on or about September 27, 1961, 
Charles R. Brown and Robert Gray transported in inter-state icmeuaicaslat 
from the State of Missouri to the District of Columbia a certain motor 

vehicle, the property of Robert Eugene Collier, well knowing that the said 
motor vehicle had been theretofore stolen. 
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The evidence will also show that this automobile was transported 
from Missouri here to the District of Columbia, and the evidence will 
show that on October 16, 1961, the other person named in the indictment, 
Brown, went to the precinct station and as a result of going to the 
precinct station and talking to the police, the police went out with Brown 
in their police car, and that they had gone to Bruce Place, Southeast, in 
the District of Columbia, and there went into a premises and an individual 
whom they will tell you was the defendant Gray came into the premises. 

When he came into the premises the officers will tell you that they 
placed this defendant under arrest and at the time they placed him under 
arrest he had in his possession a set of keys, an automobile key, and 
they will tell you when they placed him under arrest they cruised around 

in search of the automobile which had been transported in inter- 
state commerce and they found two blocks from the defendant's house 
this automobile bearing the serial number of the automobile owned by 
Collier in Kansas City. 

The evidence also will show, members of the jury, that the police 
officers took that key which they had taken from this defendant's pocket, 
placed it in the ignition switch, and the officers will tell you that they 
drove that automobile to the precinct station. 

od * * 
ROBERT E. COLLIER 
was called as a witness on behalf of the Government, was duly sworn, 
was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Now keep your voice up so that His Honor and the members of 
the jury and the defendant and his lawyers can hear you. 

State your name, sir. A. Robert Eugene Collier. 

Q. Where do you live? A. 702 East South Avenue, Independence, 
Missouri. 

Q. Directing your attention, sir, to September, 1961. Were you the 


owner of an automobile? A. Yes, sir. 
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Q. And what kind of an automobile was it, sir ? A. A 1958 Buick. 
Q. Do you recall what color that automobile was? A. It ase pink 


over gray. 

Q. And how long had you been the owner of that automobile in 
September, 1961? A. To the time it was stolen. 

Q. When did you buy it, do you recall? A. The 21st day of 
September, 1961. 

Q. Now directing your attention, sir, to September 23, 1961, did 
anything happen to that automobile? A. Yes, sir. 

Q. And where were you at that time, sir? A. Approximately at 
the entrance of a park. It is located at 27th and Topping in Kansas City, 
Missouri. 3 

Q. And what time did you get to the entrance of that parkway at 
Kansas City, Missouri? A. I arrived there approximately 1: 00 o'clock. 

Q. Now did there come a time when you endeavored to go ‘somewhere, 
sir? A. Yes, sir. 

Q. Tellus about it. A. Well, me and this here other tae we 
always go out to the park every Saturday afternoon and listen to a foot- 
pall game, we're Missouri fans down there, you know. We was listening 
to the ball game. We always drink a little beer, you know, as we listen 
to the ball game and all, so we run out of beer. So we decided well, we'll 
run up to Parkview and get some beer. Well, I went to the car. ' I locked 
the car -- | 

Q. Which car? A. My car. 

Q. Then what happened? A. And we left in his car. I was gone 
from the car approximately, oh, ten minutes. | 

Q. Now at the time that you locked the car, will you tell the Court 
and jury if you discovered anything? A. I locked the car, and I started 

back and I got in this other fellow's car, and I noticed that I did 
not have my keys, and I went back to my car after I had locked it and at 
that present time I was living at 2429 Jackson, in Kansas City, Missouri, 
which is approximately six to eight blocks away from where I was parked. 
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So I told this buddy I was with to drop me off by the house and I had 
another set of keys, and I picked them up as we was coming back. 

Q. When you looked in the car what did you discover? A. I 
discovered my keys were in the car. 

Q. Now what was the serial number of that automobile, do you 


recall? Do you have a copy with you -- do you have your registration 


with you? A. Yes, sir. I have the registration right here. The motor 


number is: 4£4023818. 

Q. Are you still the owner of that automobile? A. Yes, sir. 

Q. Allright. Now, what time had you parked that car there at 
the park? A. I parked it there approximately 1:00 o'clock. 

Q. And what time did you discover it missing; what time had you 
left going to go for some beer? A. I left at, oh, I'd say right around 
2:00 o'clock. 

Q. When did you return? A. Just about 2:25. 

Q. And was the car there? A. No, sir. 

Q. All right. 

Now, what was the condition of the automobile when you had parked 
it there in the park? A. It was in perfect condition. 

Q. Now, do you know a person named Charles R. Brown? 

A. No, sir. 

Q. Do you know a person named Robert Gray? A. No, sir. 

Q. Did you give either one of those people, persons named 
Charles R. Brown or Robert Gray permission to take that car of yours, 
sir? A. Absolutely not. 

Q. Did there come a time, sir, that you saw this automobile of 
yours which had been stolen, did you see it again? A. No, sir. 

Q. Did there come a time when you went somewhere for it? 

A. No. 

Q. Did you recover it? Did you get it back? A. Yes, sir. 

Q. When? A. Let's see. Well, my insurance company, they 
paid my way up here to come up and get the automobile. 
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THE COURT: No, the question is -- 
BY MR. CAPUTY: 

Q. Where did you come up to get it? Did you come to Washington? 
A. Yes, sir. 

Q. What did you come to Washington for ? A. To get the: automobile. 

Q. Was the automobile here in Washington? A. Yes, sir. 

Q. Was it the same automobile that had that serial = that 
you gave us here? A. Yes, sir. 

Q. What was the condition of the automobile at the time that you 
saw it here in Washington when you recovered it? A. Well, both mufflers 
were blown out. In other words, they had big holes in them. It'was, you 
know, very noisy, and the two rear tires were flat. On the driver" s side 
up in the front the window was missing completely there, and opposite 
the driver's side on the front the window was completely missing. 

Q. Now at the time that you recovered the car, can you tell us, 
sir, whether this automobile had any keys init? A. Yes, sir. 

Q. And were they the same keys for the automobile that you had 
left in the car, sir? A. Yes, sir. 

Q. Do you recall when it was that you called for the car here in 
Washington; do you remember about when? A. No, sir. The FBI notified 
me at my house. That was, I believe, the 17th or 18th of October that it 
was found up here in Washington, D.C. 

Q. Did you come here after that? A. Yes, sir. 

MR. CAPUTY: That's all I have. 

CROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Sir, did the car have tags on it when you saw it in the District 

of Columbia? A. No, ma'am, not in the District of Columbia. ! 


Q. Did it have tags on it when you last saw it in Missouri fg 


A. Yes, ma'am. 


Q. Did you have to purchase new tags? A. Yes, ma' am, 
* * * * * | 
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CHARLES R. BROWN 
was called as a witness on behalf of the Government, was duly sworn, 
was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Now keep your voice up, Sir. 

What is your name? A. Charles Raymond Brown. 

Q. Where do you live? A. 1515 East 29th Street, Kansas City, 
Missouri. 

Q. Now prior to the time this case came here into the courtroom, 
had you ever seen me before? A. No, sir. 

Q. Had you ever talked to me, sir? A. No, sir. 

Q. All right. 

Do you know a person named Robert Gray? A. Ido. 

Q. Do you see that person here in the courtroom? A. Ido. 


Q. Now point him out, which one? A. The one in the middle. 


MR. CAPUTY: May the record show, Your Honor, that the witness 
has identified the defendant Robert Gray ? 

THE COURT: It may so indicate. 

BY MR, CAPUTY: 

Q. Directing your attention, sir, to September, 1961, where were 
you living? A. Kansas City, Missouri. 

Q. Do you know a person in Kansas City, Missouri, named John O. 
Harrison? A. Ido. 

Q. How do you mowhim? A. He's my former boss. 

Q. Were you working in Kansas City, Missouri? A. I was. 

Q. When did you start working there in Kansas City, Missouri ? 
A. Ibeen working there all my life. 

Q. All right. 

Now, can you tell us whether you were working there around 
Saturday, September 23, were you working that day? A. Yes, sir. 
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Q. And what time did you get through working on Saturday, 
September 23? A. Oh, it must have been around 7:30 or 8:00 0 ‘clock. 

Q. Now did there come a time, sir, in September of 1961, that you 
left Kansas City, Missouri? Did you leave Missouri? A. Yes, sir. 

Q. Where did you go? A. En route to Washington, D.C. : 

Q. And how did you travel to Washington, D.C. from Kansas City, 
Missouri? A. In a '58 Buick. 

Q. Do you recall what color that 158 Buick was? A. Pink dais gray, 
I believe. 

Q. All right. 

Now when did you leave Kansas City, Missouri in that '58 Buick? 
A. It was on the 25th. 

Q. Of what? A. September. 

Q. And with whom, if anyone, did you leave Kansas City, . Missouri 
in that Buick? A. With Robert Gray. 

Q. And who drove the car at the time that you left Kansas City, 

Missouri? Can you tell us what kind of license plates were on 
that automobile? A. Yes, Missouri license. | 

Q. And whose plates were they? A. Mine. 

Q. Your plates? A. Yes, sir. 

Q. Do you recall what the license number of the Missouri plates 
were? A. No, I don't. 


Q. Now how did it come about that your plates were on this "58 
Buick; tell us about it. A. Well, I had met Robert Gray in the -- 
Q. Don't tell us where you met him. Confine yourself concerning 


this automobile. Don't tell us where you met him. Just talk about this 
car. A. Robert Gray told me his mother was pretty well sick and she 
was in the hospital and he wanted to get in to see her. His license had 
expired. 

Q. Ican't hear you. A. The license plates on his car had expired. 
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Q. Yes. A. And he wanted to know if he could borrow my license 
plates to go to Washington to see his mother. He hadn't seen her in 

eight years. I thought about the situation. I told him yes. So 
therefore I wrote a letter to my sister, giving my sister permission to 
give the license plates to Robert Gray. My sister write me back and 
told me Robert Gray came by the house and got the license plates. 

Q. Do you know where Robert Gray had gotten this automobile? 
A. No, I don't. 

Q. Do you know whose car it was? A. No, I don't. 

Q. Did there come a time when you found out whose automobile 


it was? A. At the time that I seen my license plates, it was on a '51 


Cadillac that Robert Gray had. That was the first time I noticed he had 
my license plates in use. 

Q. No, did there come a time when you knew whose car this 
'58 Buick was? A. There did. 

Q. When did you know? A. The sixteenth of October. 

Q. Now when you travelled from Missouri to the District of 
Columbia, did you ask him whose car it was? A. I was under the 
impression it belonged to him. 

Q. What gave you the impression it was Robert Gray's car ? 

A. Being he didn't have his Cadillac any longer, I thought he 
changed it in. 

Q. Prior to the time you left Kansas City, Missouri, did you make 
a stop in Kansas City, Missouri before you left? A. Yes, sir; in St. 
Louis, Missouri. 

Q. Now did you stop at your place of employment; did you see 
Mr. Harrison? A. Yes, sir. 

Q. And at the time that you stopped -- strike that, please. 

What kind of business is Mr. Harrison in? A. He runs a tire shop. 

Q. Well now, just before you left Kansas City, Missouri, did you 
stop with that Buick at Mr. Harrison's place? A. Yes, sir. 

Q. And what day was that? A. Twenty-sixth of September. 
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Q. Is that the day that you left for Washington? A. Yes. 

Q. On this occasion when you stopped there at your place of 
business, who was driving the car? A. Robert Gray. | 

Q. And was he in the car at the time that you stopped there? 
A. Yes. 

Q. Now after you came to Washington where if anywhere did you 
stay? A. 2822 Bruce Place, Southeast. 

Q. On Bruce Place, Southeast? A. Yes. 

Q. Whose place was it? A. Robert Gray's mother's house. 

Q. And what, if anything, did happen to the automobile after you 
got here, to this '58 Buick? A. In what way? | 

Q. Well, where was it after you got here? A. It was in Robert 
Gray's possession. 

Q. Who kept the keys? A. Robert Gray. 

Q. Did there come a time that you went to the Peers station 2 
A. Yes, it was. 

Q. Do you recall what time that you went to the Precince station, 
what day? A. It was October 16th. 

Q. Now after you had gone to the precinct station on October 16, 

where if anywhere did you go? Did you go anywhere? A. I went 
to the 11th Precinct on Nichols Avenue. | 

Q. From the precinct where did you go? A. Back to Robert Gray's 


mother's house. 


Q. And can you tell us whether Robert Gray was there on Bruce 


Place when you went with the police on October 16th? A. Yes, sir, he 
was there. | 

Q. Was he placed under arrest? A. He was. 

Q. And was anything taken from Robert Gray's pocket? A. A set 
of keys. 

Q. Which keys were they? A. They were General Motors product 
keys. 

Q. Where did they come from? A. From the Buick, I dk ans 


12 


Q. What if anything did you tell the police when you had gone to the 
precinct station on October 16th? 

MBS. ROUNDTREE: I object. 

THE COURT: Yes, unless it was in Gray's presence. 

MR. CAPUTY:) This is his statement, if Your Honor please, it's 
not the statement of the police officers. 

THE COURT: I will sustain the objection. 

MR, CAPUTY: I have no further questions, Your Honor. 

CROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Mr. Brown, you came to the District of Columbia with Mr. Gray; 
is that correct? A. True. 

Q. Who else came along with you? A. A girl by the name of Pearl 
is what I knew her by. 

Q. She drove along all the way from there to here? A. Would you 
repeat that? 

Q. She drove along from Missouri to the District of Columbia with 


the two of you? A. You're not repeating the question. 


Q. Did Pearl Gray come from Missouri here with you? A. She did. 

Q. How long have you known Pearl Gray or Pearl Berry Gray ? 
A. Approximately since '56. 

THE COURT: Louder please. 

THE WITNESS: Since '56. 

BY MRS. ROUNDTREE: 

Q. Now did you drive this car at any time? A. Yes, I assisted him 
in driving. 

Q. Ibeg your pardon. A. I assisted him in driving to Washington, 
D.C. 

Q. How much of the way would you say you drove? A. I couldn't 
rightly say. 

Q. Is it not a fact that you were driving when you came to see your 
employer to tell him you were leaving town? A. No, it isn't. 
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Q. Now Mr. Brown, you said you gave your tags to Mr. is to 


use? A. Yes. 
Q. And the tags continued to be on the car all the time until you 
went to the precinct? A. No, ma'am. 
THE COURT: Louder, please. 
THE WITNESS: No, ma'am. 
BY MRS. ROUNDTREE: 
Q. What happened to the tags? A. I had taken the tags off after 
I found out the car was stolen. 
Q. How did you find out the car had been stolen? A. Robert Gray 
told me. 
Q. When did he tell you? A. On the 16th day of October. | 
Q. That's the day you went to the precinct? A. Yes, it were. 
Q. Isn't it a fact, Mr. Brown, you and Mr. Gray had quite an 
altercation about the woman PearlGray. A. No, it isn "t. 
Q. And didn't you break through the glass of the door and cut your 
arm during the fracas with him about this woman? A. No, I didn't. 
Q. Did you cut your arm? A, Yes, I did. 
Q. Weren't you taken to the hospital by Mr. Gray? A. Yes, I was. 
Q. You had no argument about this woman? A. No, I hadn't. 
Q. And it is your testimony today that the first time best ye knew 
the car was stolen was the 16th, the day you went to the precinct? 
A. That is a fact. : 
Q. Now, you had taken a job here, hadn't you? A. I had. 
. Where were you working? A. Washington Sand and Gravel. 
. Was Mr. Gray working there also? A. He was. 
. You came here to stay then, didn't you? A. No, I didn't. 
. Calling your attention to the early part of September, do you 
recall visiting or being at the home of Mr. Gray and the woman 
Pearl? Do you recall being there one afternoon? A. Any particular 
date in September ? 
Q. A day on which they discussed with you paying you bad drive them 
to Washington. A. No, I don't. 
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Q. Is it not a fact that Mr. Gray received $25 from Washington 
from his mother and paid it to you to bring him here? A. No, it isn't. 
Q. Did he give you any money? A. No, he hasn't. 
Q. You lived in his mother's home up until the 16th, didn't you? 
A. Idid. 
Q. Ate and slept there? A. I did; and paid rent. 
Q. How much rent did you pay? 
MR. CAPUTY: I object; immaterial Your Honor please. 
THE COURT: He can answer. 
THE WITNESS: I paid rent there. 
BY MRS, ROUNDTREE: 
Q. How much rent did you pay? A. I gave her $10 for the second 
week that I was there. I also gave Robert $8 to give her also. 
Q. Now on this night that you went to the precinct, you had driven 
the car that day, hadn't you? A. No, I hadn't. 
Q. You hadn't'had the keys that day? A. No, I hadn't. 
Q. But you had driven the car on many occasions, hadn't you? 
A. No, I hadn't. 
Q. Had you driven it at all in the District of Columbia? A. Once. 
MRS. ROUNDTREE: If the Court will indulge me. 
(Brief pause.) 
BY MRS. ROUNDTREE: 
Q. I would like to ask one further question, Mr. Brown. 
On the afternoon of September 23d, 1961, were you in the vicinity 
of 27th and Park in Missouri? A. 27th and Park? 
Q. Yes. A. On the 23d. 
Q. On the 23d of September. A. No, I wasn't. 
Q. You don't recall being there that day? A. Ata park? 
Q. Ata park,iyes, in Missouri. A. An amusement park of some 
sort? 
Q. Yes. A. No, I wasn't. 
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Q. When was the first time you saw this car ? A. I imagine it 
would be the 24th, on a Sunday. | 

Q. When did you leave for the District of Columbia? A. On the 
25th. 

Q. Did you see any tags on the Cadillac ? 

You said the tags had expired on the Cadillac car. A. I never said 
that I seen any tags on his Cadillac that expired. The car that Gray was 
talking about at the present time was a Lincoln that he owned. | 

Q. All the charges have been dropped against you, haven't pee 
A. Ido not know. 

Q. Were you not in court today, did you not hear the District 
Attorney tell the Court that all the charges were dropped against you ? 

A. Yes, he asked for the indictment against me to be dismissed. 

Q. Then you knew they had been dropped? A. I gathered ‘from that. 

Q. Is it not a fact you knew before that that the charges themselves 
had been dropped? A. No, I did not. 


Q. Your lawyer did not discuss it with you? A. No, I did not. 
REDIRECT EXAMINATION | 


BY MR. CAPUTY: 

Q. I was not assigned to this case before today, was ci A. Ido 
not know. 

Q. Ihaven't talked to you about this case, have I? A. This is the 
first time I laid my eyes on you. 

Q. At the day that you left for Washington from Kansas City, 
Missouri, did you tell your boss, Mr. Harrison, that you were leaving 
for Washington? A. I did, sir. : 

Q. And Gray was there at the time? A. Yes, he was. 

MR. CAPUTY: That's allI have, Your Honor. 

RECROSS EXAMINATION 
BY MRS. ROUNDTREE: 
Q. Did you have any plans for returning to Missouri ? 
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Q. When had you planned to leave? A. Before Christmas. 
* cd * * * 
JOHN O. HARRISON 
was called as a witness on behalf of the Government, was duly sworn, 
was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Would you state your name, sir? A. John O. Harrison. 
Q. Where do you live, sir? A. Kansas City, Missouri. 
Q. What is your business or occupation? A. In the tire business. 
Q. Do you, sir, know a person named Charles R. Brown? A. Yes, 


(Whereupon, witness was brought into the courtroom from the 
cellblock.) 
BY MR. CAPUTY: 


Q. Would you look at this witness and don't say anything. 


All right, would you remove him? 
(Whereupon, witness was returned to the cellblock.) 
BY MR. CAPUTY: 

Q. Do you know that person who was just here in the courtroom ? 
A. Yes, sir. 

Q. And who was in here, sir? A. Charles R. Brown. 

Q. Now, can you tell us, sir, where Charles R. Brown was working 
on September 23, 1961? A. He was working for me that particular day 
hauling some recapable carcasses. 

Q. What time did he start working for you, sir ? A. Ipicked him 
up over his house 8:30 in the morning. 

Q. What time did he leave work? A. I'd say about 3:30. 

Q. And where, if anywhere, did he go after that? A. I took him 
straight home from there. 

Q. About what time was it you took him home? A. I'd say it 
was around 4:00 o'clock. 
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Q. Now, can you tell us, sir, whether you had an opportunity to 
see Charles R. Brown in the afternoon of September 23, 1961? A. I 
didn't understand that. 

Q. Did you see him in the afternoon while he worked ? A. Yes, he 
worked all day with me. 

Q. Was he out of your sight? A. Yes, 10:30 in the morning I sent 
him to Michael's Motors. 

Q. Was he out of your sight in the afternoon of September 23, 1961? 
A. Not until I left him off. 

Q. Allright. Did there come a time, sir, that Brown told you that 
he was going to Washington? A. I owed him some money because our 
business was bad at the time. I gave him enough money for him to pay 

Michael Motors the one day he was working for me, sa and he 
came back over to pay the balance, $50. 

Q. Did he tell you he was going to Washington? A. That afternoon 
he said he was going to Washington, D.C. 

Q. Was anybody else in the car? A. Well, I walked back after I 


gave him some money and I saw two men and a girl in the car. 
MR. CAPUTY: I have no further questions. 


CROSS EXAMINATION 
BY MRS, ROUNDTREE: 

Q. You say you let him have some money to buy tires ? A. Yes, 
ma'am. | 

Q. Tires foracar? A. To recap; we recap tires in our tire shop. 

Q. Yes, I understand. I understood you to say he needed some 
money for some tires. A. He did need some money to go out and pay 
these people in Michael Motors in Kansas City, Missouri. He gave them 
$30 for three loads of tires. He wanted a hundred at first for them from 
me. I told him all I'd give him was $50, but we didn't have the $50 to 
spare at that time ourselves. 

Q. When you saw him when he got back in the car, was he driving 

the car? A. No. He never drove the car. He got back in the 


rear seat. 
| 
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Q. Did you see him any more after that? A. No, ma'am. 


Q. How much money was it you gave him? A. $20. 

Q. Did he have an automobile? A. Truthfully, if he had an 
automobile, I didn't know about it at that time. But I found out that he did 
sell an old junk car that had been salvaged after he had been in Washington. 
I mean, when he left. 

Q. What kind of a car was it that you saw him get into that day ? 

A. A ‘58 Buick. 
MRS. ROUNDTREE: That's all. 
REDIRECT EXAMINATION 
BY MR, CAPUTY: 
Q. What color? A. Pink. 


MR. CAPUTY: That's all. 
* * * * 


Washington, D.C. 
Thursday 
February 1, 1962 


* * * 
FRANK RINALDI 
was called as a witness on behalf of the Government, was duly sworn, 
was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 

Q. Will you state your name and assignment? A. Frank Rinaldi, 
assigned to the Eleventh Precinct. 

Q. What was your assignment, sir, October 16, 1961? A. Detective, 
Eleventh Precinct. 

Q. Were you working on October 16, 1961? A. Yes, sir. 

Q. What shift of duty? A. We work a split shift; I did on that day. 

Q. Allright. Do you today know a person named Charles R. Brown? 
A. Yes, sir. 

Q. Did you see that person here in the courtroom yesterday ? 


A. Yes, sir, I saw him yesterday. 
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Q. Now directing your attention to October 16, 1961, did you 


see this person whom you know as Charles R. Brown? A. Yes, sir. 
Q. Where was it you saw him? A. Eleventh Precinct. | 
Q. About what time was it you saw him at the Eleventh Precinct? 
A. Sometime between 10:00 and 11:00 o'clock. 
Q. Morning or night? A. In the evening. 
Q. Did you talk with this individual Charles R. Brown? A. Yes, sir; 
I did. 
Q. Now as a result of talking to Charles R. Brown, where 
anywhere did you go? A. We went to 2822 Bruce Place, Southeast. 
Q. Did you enter the premises? A. Yes, sir. : 
Q. When you say "'we'’ who do you mean? A. Cox, Schyler F. Cox 
and myself. 
Q. What time did you get there? A. Approximately 11: 00 o'clock, 
I believe. 
Q. Do you know a person named Robert Gray? A. yea; s sir. 
Q. Do you see him here in the courtroom? A. Yes, sir; he! s beside 
the defense counsel. | 
MR. CAPUTY: May the record so show, if Your Honor pee? 
THE COURT: The record may so show. 
BY MR. CAPUTY: 
Q. Directing your attention to October 16, 1961, after you had 
talked to Brown, did you see the Defendant Gray? A. Yes, sir; I did. 
Q. And where was he when you saw him? A. When I first saw him 
he was, I believe, in the kitchen of his home. 
Q. Was he there when you got there ? A. He wasn't there when I 
knocked on the door. : 
Q. Now did you place him under arrest? A. After he came in, 
yes, sir. 
Q. Allright. And after he was placed under arrest, can ‘you tell 
us, sir, whether a search was made of this defendant? A. Sergeant 
Cox searched him. | 
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Q. Was that search made in your presence? A. In my presence, 
yes, sir. 

Q. Can you tell us what, if anything, was found? A. Sergeant Cox 
motioned, raised his hand and said, "He has the keys to the automobile." 

Q. Did you see the keys? A. I didn't see them right then, but a 
few minutes later. 

Q. What kind of keys were they? A. One was a General Motors 
key, and it had a tag on the ring -- 

MRS. ROUNDTREE: I didn't understand. 

THE WITNESS: There was a tag on the ring, I believe, that said 
Central Bag Company, from Kansas City, Missouri. 

BY MR. CAPUTY: 

Q. After the keys were found, what if anything, did you and 
Sergeant Cox do? A. We placed all the parties in the various cars. 
Gray was put in one of our scout cars, Brown and Pearl Gray, or Pearl 
Berry went in our car and we went down Reynolds Place and turned right 
about two blocks away from the Gray's house we found this Buick. 

Q. What kind of Buick; what color? A. It wasa 1958 Buick, pink 
and gray. 

Q. What was the condition of the Buick at the time you saw it? 

A. It had what appeared to be the windows down on both sides. One of 
the vent windows, on the right side, was broken. There were no tags on 
the car at all. 

Q. Did you have an opportunity to examine the car ? A. Yes, sir; 
I did. 

Q. Did you look for anything? A. I looked for the serial number 
of the car. I looked in the trunk. 

Q. Did you find the serial number? A. Yes, I did. 

Q. Did you make a record of it? A. Yes, sir. 

Q. Do you have that serial number with you? A. Ihave itona 
piece of paper here. 

Q. Would you tell us what that serial number was? A. 4E4023818. 
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Q. 4E4 what? A. 4E4023818. 

Q. Now after you found that car, you and Detective Sergeant 
Schyler Cox, what if anything did you do? A. Sergeant Cox got out of 
the cruiser, our plain cruiser, got in the car, started it, and drove to 
the Precinct. | 

Q. Did you see him get in the car and start it? A. Yes, sir. 

Q. And drove it to the Precinct? A. Yes, sir. 

Q. Now tell us, sir, what if anything happened to those keys which 
were recovered from the Defendant Gray at the time that you arrested 

him on Bruce Place on October 16th? A. They were placed on an 
impounding sheet we have for all cars we bring into the Precinct, and 
from there the keys went along with the car down to the property yard. 
From there I don't know what happened to them. I believe it was turned 
over to the owner. 

Q. It was turned over to the owner? A. I believe so, yes. 

Q. This you testified to all took place in the eaeiaes here? 

A. Yes, sir; in the District of Columbia. 
CROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Officer Rinaldi, did you ever find the tags which had been on 
this car? A. Not-the original tags, no ma'am. 

Q. Did you ever find any tags? A. Charles Brown had i in his 
possession a tag from Missouri, MC 4546, and those tags were in his 
personal belongings at the station. He told us he had just taken them off 
the car. | 

Q. Now Officer Rinaldi, did you talk to Robert Gray? A. Yes, 

I did. 


Q. Did you talk to him in the presence of the other eee that 


you took in? A. Yes, ma'am. 
Q. Incidentally, how many people did you arrest? A. Just three. 
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Q. You arrested everyone connected with the house? A. No. 


There was another individual in the house we did not place under arrest. 
I believe he stated he had just gotten Brown a job with some sand and 
gravel company in Maryland. I believe his name was Monroe. He was 


not arrested. 
Q. This Monroe, did he not tell you at the Precinct Charles Brown 
tried to sell him the car? A. No. 
MR. CAPUTY: Iobject. Just a moment. 
THE COURT: His answer is already in. 
BY MRS. ROUNDTREE: 
Q. Monroe came to the Precinct, did he not? A. I don't remember. 
Q. You don't remember seeing him there? A. There was a lot of 
peopie at the station. 
Q. Did you interrogate Monroe? A. No. He came up on the scene; 
at the scene I talked to him. 
MR. CAPUTY: Just a minute. I object. 
BY MRS. ROUNDTREE: 
Q. But you did interrogate Gray? A. Yes. 
Q. What did he tell you about the car ? 
MR. CAPUTY: I object. 
THE COURT: Overruled. 
THE WITNESS: What did Gray tell me? 
BY MRS. ROUNDTREE: 
Q. Yes. A. I asked him about the car. He said if you want to 
know anything about the car, ask Brown. He denied stealing the car. 
Q. He denied -- 
MR. CAPUTY: Your Honor, I object. This is self-serving. I 
haven't gone into this. 
THE COURT: I previously overruled your objection, Mr. Caputy. 
MR. CAPUTY: Very well. 
BY MRS. ROUNDTREE: 
Q. Did you personally talk to the woman Pearl Berry? A. Yes. 
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Q. Did you talk to Cora Wear ? A. Lbelieve she was in the station; 
I don't remember our conversation. 

Q. From the information that you had gathered you placed Brown 
under arrest? A. Well, jointly, Sergeant Cox and myself. 

Q. Imean the two of you. That's all that you-- A. There was 
no physical arrest. He came along voluntarily. We didn't place our 
hands on him or anything. 

Q. But he couldn't leave? A. No, he couldn't leave. 

Q. No. 

Did you have a warrant for Gray? A. No, we did not. 

MRS. ROUNDTREE: That's all. 

* * * 
SCHYLER F. COX 
was called as a witness on behalf of the Government, was duly sworn, 


was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. State your name and assignment. A. Schyler F. Cox, 
Detective Sergeant, attached to the Detective Bureau, Metropolitan Police 
Department. : 
Q. Were you working on October 16, 1961? A. I was. 
Q. Were you working with Detective Rinaldi? A. I was. 
Q. Do you know a person today named Robert Gray? A. Ido; 
yes, sir. 
Q. Do you see him here in the courtroom? A. Yes, sir; I do. 
Q. Would you point him out? A. Yes, sir. He's seated at the 
counsel table there with the attorney, Mrs. Roundtree. 
MR. CAPUTY: May the record so show, Your Honor ? 
THE COURT: It may. 
BY MR. CAPUTY: 


Q. Directing your attention to October 16, 1961, did you recover 
anything from the Defendant Gray; did you see him on that day? A.I did. 
At approximately a little after 11:00 on the sixteenth of October, 1961. 
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Q. Did you recover anything? A. I did, sir. 

Q. What? A. A key out of his pocket. 

Q. What kind of key? A. It was aG.M. key, stamped G.M. on the 
key, and it was an ignition key. 

Q. Now, after you recovered the key from the Defendant Gray, where 
if anywhere did you go? A. We took the Defendant Gray and another 
man and a girl in the cruiser and cruised the area and about two blocks 
from where Gray was apprehended at 2822 Bruce Place, on Twenty- 
Second Street, we found a Buick automobile. 

Q. What color? A. It had a pink top and a sort of bluish-green 
bottom; no tags on it. 

Q. What was the condition of the car? A. It was in fair condition. 

Q. What happened to that automobile when you found it? A. We 
took it to No. 11 Precinct. 

Q. By "we" what do you mean? How was it taken? A. I drove it 
and started the car with the key that I had taken from Robert Gray's 
pocket. 

Q. Now what happened to that key, do you now? A. Ido not know, 


sir. It was tagged and sent in with a property return to Police Headquarters. 
MR. CAPUTY: That's all. 
CROSS EXAMINATION 
BY MRS. ROUNDTREE: 
Q. Did you at that time make any check to find out was the car 
stolen? A. Ihad previous knowledge, reliable information, that it had 


been stolen. 


Q. Did you recover any tags? Did you personally recover any tags 
that had been used on this car? A. I personally did not recover a tag. 


A tag was given to us from another party. 
ak * * 
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DONALD T. PERRIN 


was called as a witness on behalf of the Government, was duly sworn, 


was examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR. CAPUTY: 
Q. Your name and occupation? A. Donald T. Perrin, Special 
Agent, Federal Bureau of Investigation, Washington, D.C, 
Q. How long have you been a Special Agent of the Federal Bureau 


of Investigation? A. Eleven years. 

Q. Now did you assist, sir, in the investigation of an alleged inter- 
state transportation of a stolen vehicle alleged to have taken place around 
the 25th, 27th, of September, 1961? A. Yes, I did. 

Q. And upon being assigned that investigation, did there come a 
time, sir, that you saw an automobile? A. Yes, there was, in the 
afternoon of October 17, 1961. : 

Q. What was the color of that automobile, if anything, that you saw; 
do you recall? A. I would describe it as a faded pink with a gray color. 

Q. Did you have an occasion, sir, to examine that automobile for 
any serial number? A. Yes, I did. 

Q. Did you find a serial number on it, sir ? A. Idid, 

Q. And what was the serial number that you found? A. if I may 
refer to some notes I took, I will read it to you. 

Q. Did you make that note at the time, sir? A. I made the original 
notes at the time and they were transferred from my original notes. 

Q. And is your memory now exhausted? A. I would like to refresh 
my memory because I deal with serial numbers every day. 

MR. CAPUTY: May he be permitted to do so, Your Honor ? 

THE COURT: Go ahead. 

THE WITNESS: The serial number I located on this car described 
before was 4E4023818. 


BY MR. CAPUTY: 

Q. Now, during the course of your employment, sir, as an agent 
of the Federal Bureau of Investigation, did you learn, sir, how to lift 
or extract a latent print? A. Yes, during our training period, and 
constantly during our time as an agent, we are practicing and are taught 
and instructed how to lift latent fingerprints. 

Q. During the period of time that you have been an agent of the 
Federal Bureau of Investigation have you extracted any prints? A. Yes, 
on several occasions. 


Q. Now, did you examine this automobile, the pink and gray, of 


which automobile you gave the serial number, for any latent prints? 


A. Yes, I did. 
MR. CAPUTY: ' May I have this, if Your Honor please, marked as 
Government Exhibit No. 1? 


(Whereupon, latent fingerprint was 
marked Government's Exhibit No. 1, 
for identification.) 


BY MR. CAPUTY: 
Q. I show you what has been marked Government's Exhibit No. 1 
for identification and ask you to examine it and tell us what it is. 
A. This is a latent fingerprint of a lift -- or at least a lift rather of a 
latent fingerprint I took in the 1958 Buick, pink and gray, October 17,1961, 
from the face of the cigarette lighter in the front seat of the vehicle. 
Q. Of the vehicle of which serial number you gave? A. Of the 
same serial number I gave previously. 
* * * 
CROSS EXAMINATION 
BY MRS. ROUNDTREE: 
Q. Did you find fingerprints belonging to other persons in this 
car? A. I found several other smudges but to be able to be qualified to 


say they were fingerprints of another person, I am not qualified. 
* * *« * * 
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WARREN EMERTON | 
was called as a witness on behalf of the Government, was duly sworn, 
was examined, and testified as follows: 
DIRECT EXAMINA TION 
BY MR. CAPUTY: 
Q. Will you state your name and occupation, sir? A. Warren 
Emerton, Deputy U.S. Marshal. 
* * * * * 
Q. I show you, sir, what has been marked Government's Exhibit 
No. 2 for identification, a fingerprint card. I ask you to examine it and 
tell us whether you can identify that card? A. Yes, sir. | 
* x * * * 


Q. How do you identify Government's Exhibit No. 2 for identification? 
A. By my mme on it. | 
Q. Can you tell us whether you had taken the prints on that card? 


A. Yes, sir. 
Q. And the prints of whom, sir? A. Of Robert Gray. 
Q. And on what day? A. On the tenth month, seventeenth day, 1961. 
* * * * x | 
WALTER THOMAS MOORE 
was called as a witness on behalf of the Government, was duly sworn, was 
examined, and testified as follows: 
DIRECT EXAMINATION 
BY MR, CAPUTY: 

Q. Will you state your name and occupation? A. My full name is 
Walter Thomas Moore. Iam employed as a fingerprint examiner in the 
Identification Division of the FBI here in Washington, D.C. 

* * * * * | 

Q. I show you, sir, what has been marked as Government's Exhibit 
No. 1, for identification. I ask you to examine it and tell us whether you 
have seen this before. A. Yes, sir, I have seen this particular latent lift 
before. 


28 


Q. When was it that you first saw Government's Exhibit No. 1 
for identification, that latent print? A. Back in October 24, 1961. 

Q. Where did you see it? A. I saw it in the Latent Fingerprint 
Section, where Iam employed. 

Q. I show you, sir, what has been marked as Government's Exhibit 
No. 2 for identification. I ask you to examine this card and tell us whether 
you can identify it. A. Yes, I can identify this card. This is the finger- 
print card that was submitted by the United States Marshal here in 
Washington, D.C., and these inked fingerprints were used for comparison 
purposes against the latent impression appearing on this fingerprint lift. 

Q. Now, did you make the comparison of Government's Exhibit 
No. 1, the latent print, with the known print there, Government's Exhibit 
No. 2 for identification? A. Yes, I did. 

Q. And did you arrive at any conclusion, sir ? A. Yes, Idid. I 
arrived at a definite conclusion. 

Q. What is that conclusion? A. In my opinion the same left thumb 
that made the inked impression appearing in the left-thumb-block on the 


fingerprint card bearing the name Robert Henry Gray, Junior, also made 
the latent impression that was lifted from the cigarette lighter of the 


automobile. 
* * 
THE WITNESS: * * * 
And in conclusion I will state this: In my opinion the same left 
thumb that made the inked impression appearing on the fingerprint 
card bearing the name Robert Henry Gray, Junior, also made the latent 
impression that was lifted from the cigarette lighter. Thank you. 
* * * * * 
BY MR. CAPUTY: 
Q. Is it possible for any two people to have the same fingerprints ? 
A. No, sir; in my opinion it is not. 
* * * 
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CROSS EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Agent Moore, assuming that three people rode in a car : from 
St. Louis, Missouri to the District of Columbia, and then for a period of 

three weeks used that car, two of the persons driving it, three of 
the people riding in it, would you expect to find more than one fingerprint 
of one person? A. I assume that there would be, yes. 

Q. Thank you. A. I can't positively say because I didn't process 
the automobile, I haven't seen the automobile. This is the only part of 


the examination related to this case that I had to do anything at all with. 
* * * * * 


(AT THE BENCH:) 

MRS. ROUNDTREE: For the record, if it please the Court, we wish 
to make a motion for judgment of acquittal in behalf of Gray. Our reasons 
are as follows: No. 1, aside from the statements of the co-defendant 


Brown, there has been nothing that would link this defendant beyond a 
reasonable doubt as the person who stole this automobile. I think Brown 
stands in a position where we can seriously question his motives and his 
credibility by reason of what happened to him in these proceedings, and 
we feel that the jury would be called upon to speculate as to how the 
car got to the District of Columbia and who, if anyone of these three 
persons, was the person who actually took the car, that is, stole the car. 
I think the charges here that they transported in inter-state 
commerce. I think the testimony of Brown indicates that he used the 
car, that he drove the car, so Iam not concerned with the fact of finding 
one fingerprint of this defendant on the cigarette lighter. 
THE COURT: The motion will be denied. 


* * * 
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PEARL R. BERRY 
was called as a witness on behalf of the defendant, was duly sworn, was 
examined, and testified as follows: 
DIRECT EXAMINATION 
BY MRS. ROUNDTREE: 
Q. Will you state your full name? A. Pearl Roseline Berry. 
THE COURT: Speak up please, a little closer to the microphone, 
so we can hear you. 
THE WITNESS: Pearl Roseline Berry. 
BY MRS. ROUNDTREE: 
Q. Where do you live Miss Berry? A. I stay with my boyfriend's 
sister. 
Q. Where is that? A. 1127 Carrington Avenue, Northwest. 
Q. How long have you been in the District of Columbia? A. For 
about three months. 
Q. Are you acquainted with one Charles Brown? A. Iam. 
Q. And how long have you known Charles Brown? A. I know Charles . 
Brown for about a year. 


Q. Are you acquainted with one Robert Gray? A. Yes. 


Q. How long have you known him? A. I know him for three years. 

Q. Now, calling your attention to prior to your coming to the 
District of Columbia, where did you live? A. 2121 Prospect. 

Q. In what city? A. Kansas City, Missouri. 

Q. Did you know Charles Brown in Kansas City, Missouri? A. Yes. 

Q. Did you know Robert Gray in Kansas City, Missouri? A. Yes. 

Q. Did there come a time that you made plans to come to the District 
of Columbia? A. Yes, we did. 

Q. Did those plans involve Charles Brown? A. No, they didn't. 

Q. Did there come a time that you consulted Charles Brown re- 
garding coming to the District of Columbia? A. No, there wasn't. 

Q. Did Charles Brown come to the District of Columbia with you? 
A. Yes, he did. 

Q. Will you tell His Honor and the ladies and gentlemen of the 
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jury how it was that Charles Brown came to the District of Columbia 


with you? A. Well, one morning Robert and I were talking about coming 
down so he'd have a big church wedding for his mother because he didn't 
get down to his father's funeral, So Charles overheard us talking about 

it and said he would bring us down for $25. Robert said well, he 
would have to call his mother to get it, which he called his mother and 
she sent it by Western Union. | 

Q. Did you see the Western Union money order? A. Yes, ma'am. 

Q. Now, what did you do with this money? A. Well, he had to 
carry it back down to Western Union to cash it and carry some proper 
identification with him. | 

Q. Did there come a time that you gave any money to Charles 
Brown? A. Well, Robert gave Charles Brown $25 to bring us up here. 

Q. And how was he to bring you? A. He said he had a car of his 


Q. And did he on a date certain come to your house and get you to 
commence the trip? A. Yes. | 

Q. Can you fix the time about when that was? A. That was about 
1:00 o'clock in the afternoon. 

Q. What date? A. It was in the middle part of October. 

Q. You don't remember the exact date? A. No, I don't. | 

Q. What kind of car was it that Charles Brown brought to carry 
you in? A. He came by ina 1958 Buick. 

Q. Had you seen this car before? A. No, I hadn't. 

Q. Did you leave on this same day that he first came by with this 
particular car? A. Well, we left the apartment, Charles said he had two 
stops to make, one at his mother's house and one where he was going 
to borrow some money. : 

Q. Did you make those stops? A. Yes. | 

Q. Now, after making those stops then what did you do? A. We 
proceeded on 31st Street, out to Highway 40 and destination to Washing- 
ton, D. C. ; 

Q. At that time who was driving the car? A. Charles was driving 
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at that time. 
Q. Did you then arrive, at a later time, in the District of Columbia? 
A. Yes. . 
Q. Where did you go when you arrived here? A. Robert went over 
to his sister's house to get the keys from his mother, to get to his mother's 
house. 
. On this trip did both men share the driving? A. Yes. 
Does Robert smoke? A. Yes, he does. 
. Does Charles smoke? A. Yes. 
. Was there a cigarette lighter inthe car? A. I don't know, no. 
. Do yousmoke? A. Yes. 
. Did you ride in the front seat or back seat? A. I slept most of 
the way down. 
Q. Which seat? A. Back seat. 
Q. And the two men occupied the front seat? A. Yes. 
Q. Now after you got to the District of Columbia and you got the 
key where did you go'to live? A. Over to Robert's mother's house. 
Q. Who went with you? A. Charles, he went with us. 
Q. Didhe stay there with you? A. Yes. 
Q. Now calling your attention to on or about October 16, what if 
anything happened between Charles and Robert that you knew about, 


pertaining to you? A. Well, my husband -- Robert came in from 
work and I told Robert that Charles had been chasing me around the house 
trying to get me to go to bed with him. Robert said he was going to put 
a stop to that. 

Q. What happened? A. Robert went in and told Charles he would 
have to get out because his mother didn't allow none of that going on a- 


round her house. 

Q. And then what happened? A. Charles said he was going, and 
he left. 

Q. When was the next time that you saw him? A. Next time I saw 
him when Detectives came up and knocked on the front door. 

Q. What happened then? A. They asked if Robert was in, but 
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Robert was out in the back. 
Q. Did there come a time that Robert came into the house? A. Yes, 
he came in. I went out and called him. 
Q. Were you arrested? A. Yes. 
Q. Did you go tothe Precinct? A. Yes. 
Q. Was Charles inthe car? A. Yes. 


Q. You all were taken to No. 11? A. Yes, ma'am. 

Q. Now prior to the time when Charles came to the house with the 
1958 Buick, had you ever seen the car before? A. No, I haven't, 

Q. Had you ever seen your husband or your boyfriend Robert in 


this car prior to the day that you left? A. No. 
Q. Do you know whose tags were on the car? A. They were 
Charles Brown's. | 
Q. How do you know that? How did you come to know that? A. Well, 
he said they were his tags on the car. 
Q. Did he give any explanation as to where he got this car to you and 
to Robert? A. No, he didn't. 
Q. Had he had a car prior to this time that you knew of? A. Yes. 
Q. What kind of car had he had? A. '49 Plymouth. 
Q. Do you know what happened to that? A. He sold that for junk. 
* * * * * } 
CROSS EXAMINATION 
BY MR. CAPUTY: 
. Now you go by the name of Pearl Gray, don't you? AL Yes. 
You have lived with this Defendant Gray, haven't you? A. Yes. 
And you lived with him in Kansas City? A. Yes. : 
. You are not married to him? A. No. | 
Well now, is it your testimony, ma'am, that Charles Brown was 
the one that drove up with this 1958 Buick; is that what your testimony is? 
99 A. Yes. : 
Q. And that is when you saw it for the first time? A. Yes. 
Q. And where was it that he drove up with the 1958 Buick? A. In 
front of 2121 Prospect. | 
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Q. Allright. The defendant that you were living with, was he there 
with you? A. Yes. 

Q. In the house when he drove up? A. Yes. 

Q. All right. Now do you recall what day it was that you left Kansas 
City in this car? A, Idon't remember the date but it was in October. 

Q. October or September? A. It was in October. 

Q. Well now, wasn't it September that you left there, the 25th of 
September that you left Kansas City? A. No, it wasn't. It was in October 
when we left. 

Q. You can't be mistaken about that, can you, that it was October 
and not September? A. Yes. 

Q. You're not mistaken? A. I'm not mistaken. 

Q. Allright. Now, whatever month you say it was that you left 
Kansas City and came here, the automobile stopped at this tire service; 
is that correct? A. Yes. 

Q. Allright. Then you were in the car when the automobile stopped 
at this tire service and that's the Dealer's Tire Service on 19-1/2 East 
31st Street; was that where it stopped? A. Yes. 

Q. Did you see the man in the courtroom here, a man by the name 
of Harrison, yesterday? A. Yes. 

Q. That's where you stopped, at his place, is that right, before 


you came to Washington? A. Yes. 


Q. Well now, when the car stopped there, isn't it a fact that Brown 
got in the back of that car and that he did not drive the car but that some- 
one else drove the car when it left the car service? A. Brown did not 
get in the back seat. 

Q. He didn't get in the back seat? A. No, he didn't. 

Q. Allright. When was it that you -- what day and where was it 
that you say that Brown heard a discussion about coming to Washington? 

A. It was in September, September 29th. 

Q. That you heard the discussion about coming to Washington? A. 
Yes. 

Q. And then where was that, at your place? A. It was at 2121 
Prospect. 
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Q. Now you remember talking to an agent of the Federal tee 


of Investigation, don't you? A. Yes. 

Q. And you gave a statement to the agent of the Federal Bureau 
of Investigation; is that right? A. Yes. | 

Q. And that statement you gave in October to the agent of the Fed- 
eral Bureau of Investigation on October 19th, do you remember that? 
A. Yes. : 

Q. All right. And you read that statement and you signed that 
statement that you gave to that agent, didn't you? A. Yes. 

Q. And in that statement didn't you tell the agent the first time 
you saw that car that Gray and Brown drove up in, this 1958 Buick -- 

A. No, I said Brown drove up first. 

Q. Now you say that there were the tags of Brown on this Buick 
car; is that correct? A. Yes. 

Q. Now as a matter of fact the person with whom you were b living 
with was using Brown's tags on another car that he owned. A. He was, 
but he gave them back to Brown. 

Q. He gave them back to Brown. 

When did he give them back to Brown? A. Well, I wasn't, with him 
when he gave them back. 

MR. CAPUTY: May I have this statement, if Your Honor please, 
marked as Government's Exhibit No. 4? 3 


(Whereupon, statement was marked 
Government's Exhibit No. 4, for 
identification.) 


BY MR. CAPUTY: 

Q. Did you at any time tell the agent of the Federal Bureau of In- 
vestigation what the reason was for coming to Washington? A. Yes, I did. 

Q. What did you tellhim? A. I told him Robert would like to come 
down to see his mother because he didn't get a chance to see his father 
when his father passed away. 

Q. Well now, did you give that statement to the agent and did he 
write it down? A. I suppose he did. 
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Well now, when he got through taking the statement from you, did 
you sign it? A. Yes. 

Q. Now would you look at this Government's Exhibit No. 4 for ident- 
ification and tell me if that isn't your signature on that; is that your 
signature? A. Yes. 

Q. Did you write that; did you sign it? A. Yes. 

Q. And did you write the words: 


"Tl have read the above pages, three in number, the statement 
is true.” 


Did you write that, what I have just read? A. Yes. 

Q. That's your handwriting. Then you signed it. 

Can you tell me in there whether you see anything in that statement 
wherein you told the agent for what purpose you came down here to see 
his mother? A. No, I do not. 

Q. All right. Now you read it at the time, before you signed it, 
you read that statement, right? A. Yes. 

Q. Well now, did you call attention to the fact that the agent had 
not included in that statement what you have just testified here, did you 
tell him that? A. I told him and he said while he is downtown he was 
going to have it put in. 

Q. Now in that statement which is before you, would you look at it 
and then you say in that statement: 


Both my husband and Charles went around on Monday, Sept- 
ember 25, 1961 trying to get money to go to Washington. 


And you continued: 
Later in the day they returned and said they were ready. 
Now pay attention to the following sentence: 


I went outside and saw a 1958 Buick and helped load the car 
with clothes. 


Did you say that in your statement? A. No, I said they carried my 
clothes out. 

Q. Didn't you tell right in that statement: I went outside and saw 
a 1958 Buick. 

Didn't you tell the agent that? A. Yes. 
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"Q. Well now, you didn't tell the agent that Brown drove up in that 
car, did you? A. No, because he didn't ask me. 
Q. Well now, in your testimony here today you said that this person 


with whom you were living paid Brown $25 or that he would bring you down 

here to Washington for $25; is that what your testimony is today? A. Yes. 
Q. You didn't tell that to the agent when he asked you about this 

transaction that Brown said he would take you down here for $25, did you? 


A. He did not ask me that. 

Q. He asked you what had happened, didn't he, concerning this offense, 
and you didn't tell him that, did you? A. He was talking to me and to 
Mrs. Gray. 

Q. You didn't tell the police officers what you have testified here, 
did you? A. They did not ask me that. 

Q. Isn't it a fact that all you told them is that you came en in 
that car with Gray and Brown, that's all you would tell them; isn't that 
it? A. No. The officer told me I should come along and go with him be- 
cause I came down for a ride. | 

Q. Well, that's all you would tell them, and that's the reagon why 
they released you, because you came down and that's all you told the police 

officers; is that right? A. That's all they asked me. 

Q. Now let's come down to the date of October 16, 1961. You were 
on Bruce Place, Southeast when the police came there and took you and 
Gray into custody, weren't you? A. Yes. | 

Q. Now in the premises there at whatever that address is on Bruce 
Place, the police officers recovered a set of automobile keys from this 
defendant, didn't they? A. They had taken them out of his pocket. 

Q. Did you see the police officer take keys out of his ones 
A. Isaw the police officer search him. 

Q. Did you see them come out with keys from his noekat? Ast 
wasn't paying no more attention to the officer searching him Se epoca the 
other officer was talking to me. 

Q. You saida moment ago that they came out of his pocket. AS 1 
said I saw the other officer searching him. 
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Q. You rode around in the city here from the time you came here 
in that 1958 Buick; you rode around in that car, didn't you? A. Yes. 
Q. And he was driving this car around the city, wasn't he? A. He 


wasn't driving. 

Q. Gray. A. He wasn't driving. 

Q. He drove it at no time? A. Only once, and that was to church. 

Q. That's the only time he drove it? A. Yes. 

Q. Now, he drove that car, did he not -- Gray drove that car after 
you left Kansas City; he helped to drive that car from Kansas City here, 
didn't he? A. Yes. 

Q. There's no doubt about that either, is there? A. No doubt about 
that. 

Q. As a matter of fact, the reason why Brown left Bruce Place where 
you were staying with this defendant, living with him at his mother's house, 
was because Brown found out he had stolen the car; is that why Brown left? 
A. No. 

MR. CAPUTY: I have no further questions. 

REDIRECT EXAMINATION 
BY MRS. ROUNDTREE: 

Q. Mr. Caputy!asked you regarding the statement that you didn't 

tell the agents that you were coming here to see the defendant's 
mother. 

Did anything unusual happen to the defendant's mother? 

MR. CAPUTY: I object. 

THE COURT: She may answer. 

THE WITNESS: His mother had a heart attack. 

BY MRS. ROUNDTREE: 

Q. Is she able to be here today? A. No, she isn't. 

Q. Why? A. She is deceased. 

Q. Now let me ask you a few questions regarding this car. After 
you came to the District of Columbia, and you lived together, you say at 
Bruce Place, the three of you, was anyone else living in the house there 
with you? A. No, there wasn't. 
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Q. Did you on any occasion see Charles Brown use this car, drive 
it? A. Yes, he would tell me that he was going out to look for a job. 

Q. Would he get into the car and drive it? A. Yes, he would. 

Q. On those occasions did he have keys to the car? A. Yes. 

Q. Now did you ever hear any discussion that Charles Brown had 
with the Defendant Robert Gray and Robert Gray's mother regarding who 
owned that car? A. Yes, I did. 

Q. Would you tell us -- 

MR. CAPUTY: This is beyond even my cross examination, Your 
Honor please. 

THE COURT: She may answer. 

THE WITNESS: Mrs. Gray asked Mr. Brown did he have the proper 
papers to have the tags changed and he said yes. Her daughter and son- 
in-law were staying there in the kitchen too, when he took out a brown 
billfold and went to show it around, but nobody didn't see nothing. 

BY MRS, ROUNDTREE: | 

Q. Let me ask you this: You indicated it was in October that you 
came here? A. Yes. 

Q. For the first time. How long now were you here before you were 
arrested? A. About two weeks. 

Q. Then would it be correct to say that you came to the District 
of Columbia the first week in October? A. Yes. 

MRS. ROUNDTREE: That's all. 

RECROSS EXAMINATION 
BY MR. CAPUTY: 

Q. Then you say in your statement that it was on September 25, 
didn't you say that? A. No, I said that's when Charles had taken his car 
to the junk yard. : 

Q. Didn't you say: 


"Both my husband and Charles. Brown went around on September 
25 trying to get money to go to Washington. They returned and 
said they were ready. Then I saw a '58 Buick and helped load 
the car." 


A. Isaid Charles Brown came by that morning, got my husband to go 


with him, so he could push his car to the junk yard. 
* * * * 
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CORA WARE 
was called as a witness by the defendant, and having been duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MRS, ROUNDTREE: 
Q. Will you spead up loud and clear? A. Yes. 
Q. What is your name? A. Mrs. Cora Ware. ; 
Q. Where do you live, Mrs. Ware? A. 1127 Carrington Avenue, 
Northeast, Seat Pleasant, Maryland. 
THE COURT: Will you spell your name, please? 
‘THE WITNESS: W-a-r-e. 
BY MRS. ROUNDTREE: 
Q. Are you related to the defendant Robert Gray, Jr.? A. lama 
sister of Robert Gray, Jr. 
Q. Were you living at the same place during the month of September 


of 1961? A. Yes, I was. 
* * * * * 


Q. Now, did there come a time when Robert Gray came to the 


District of Columbia? A. Yes, there was. 

Q. And about when was that? A. I would say approximately around 
-- I think it was near the end of September, I can't say for sure. 

Q. Now, who came with him or who was with him when you first 
saw him? A. When my brother reached the Maryland line, he called up 
to my home. 

My husband talked to him and we told him how to get to our house. 

When they arrived, this was quite early in the morning, I went down- 

stairs when I saw the car turn the bend. We were watching for them. 

My brother got out on the outside and Pearl Gray, Pearl Berry was 
sitting in the middle and Charles Brown was driving. 

And Charles and Pearl waited in the car while my brother came in 
to talk to my mother. 

Q. Now, after that, did they stay at your home or did they stay in 
the District of Columbia? A. No, my mother gave my brother keys to 
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her home at 2822 Bruce Place, Southeast, and they went over there. 
 Q. Is that the family home? A. That's right. ! 

Q. Now, then, did Charles -- did Brown stay there in the family 
home to the best of your knowledge? A. My mother allowed him to stay, 
yes. She was asked that night by my brother if he could stay. _ : 

Q. Did you have occasion after they came to see Charles driving” 
the car? A. Yes, I did. 

Q. On how many occasions would you estimate that you saw 7 him 


actually driving the car? A. At least four. 
a, the 


Q. Now, did you ever have any discussion with him regar 
car? A. Yes. 

Q. Would you tell us how the discussion arose? A. A couple of 
days after they came down to Washington -- 

Q. Keep your voice up. A. -- my mother asked me to take her 
over to her home and while we were there in the kitchen I asked Charles 
was he going to stay in Washington because we knew he didn't have any 
relatives from what he said when he first came down, and he said yes. 

And I told him, "If you are going to stay here you will have to have 
your tags changed on your car." 

Q. Do youownacar? A. Yes, I do. 

Q. Driveacar? A. Yes. 

Q. All right. Go ahead. A. So he said he had the proper -- he 
had the papers here and he took a billfold out of his pocket to show us, but 
he really didn't show it to us, just opened it and waved it around and put 
it back in his pocket, so I didn't see the papers to the car, but he said that 
he did have-the ownership papers and he would get the change and asked 
me where he should go to have them -- 

Q, Did you tell him where to go? A. Yes, I did : 

Q. Now, did you at any other time have any discussion with him 
regarding this car? A. Yes, they came over to our home, my brother and 
Pearl and Charles, to dinner, sometime, when the car was brought into 
the discussion at those times, too. 

Q. What, if anything, did you hear Charles say reparding the car? 
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A. Well, he was talking about the car he had had before and that he liked 
this one much better. 

Q. Now, at any time did he indicate to you that the car was not 
his car? A. No, he did not. 

* * * 
FRANCIS WARE 
was called as a witness by the defendant and having been duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MRS, ROUNDTREE: 

Q. Will you give us your full name, sir? A. Francis Lewis Ware. 

Q. Where do you live, Mr. Ware? A. 1127 Carrington Avenue, 

Seat Pleasant, Maryland. 

Q. Are you the husband of Mrs. Cora Ware who recently testified? 
A. Yes, lam. 

Q. And you would then be a brother-in-law to Robert Gray? A. 
That is true. 

Q. Mr. Ware, were you present in nearby Maryland when Mr. Brown 
and your brother-in-law and Miss Berry came to town? A. Yes, I was. 

Q. Can you tell us, or did you see who was driving that car on that 
occasion? A. On that occasion, Mr. Gray came to the door and knocked. 

I happened to have been upstairs in my bedroom and he came to the 
door and I came and answered the door and the two figures in the car, one 
was under the seat, and Mr. Gray came into the house. 

Now, the vacant seat that was left was on the passenger side of the 


car at the time. 


Q. Now, prior to this had you known Mr. Brown or Miss Berry? 
A. No, the only -- I hadn't no recollection of knowing them at all. 

Q. Were you present when there was a conversation with Mr. Brown 
regarding the owership of this car? A. Yes, I was present in the house 
at 2822 Bruce Place when Mr. Gray's mother asked Mr. Brown about that 
car. 

Q. What did she ask him? A. She asked him, she said, she wanted 
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to know who owned the car, and did he have papers on the car. 

MR. CAPUTY: Of course, if Your Honor please, this is all hearsay, 
every bit of it that he is testifying to. : 

THE COURT: Overruled. 

BY MRS. ROUNDTREE: 

Q. Yes. A. And Mr. Brown went into his pocket and took out a 
wallet with some papers in it and he did it in a flashy way, I mean, he 
didn't really show any ownership of the car and put the papers back in his 
pocket and they went on with the conversation, which I do not know about. 

Q. Did you on occasion see Mr. Brown operating the car? A. Yes, 
I have seen Mr. Brown driving the car. I questioned Mr. Brown myself 
about the car. 

Q. When did you question him ? A. I questioned Mr. Brown 


about the car when I got a clear view of it, of the car the next couple of days. 
Q. After they arrived ? A. Yes. 
Q. What was your conversation with him? A. Well, me and my 


wife had discussed that if a person had -- was destituted and needed money 
to come home, how could they come home in a '58 Buick; since the "58 
Buick was a valuable car, we was wondering how could he request money 
for to come home and then come home in a '58 -- 

Q. Did you get an explanation from Mr. Brown regarding the car and 
the ownership of it? =A. Well, yes. Mr. Brown claimed that he owned 
the car and that he had -- that Mr. Gray had paid him to transport them 
from Missouri here and that he was supposed to return to Missouri. 

That was the understanding that I had received from Mr. Brown. 

MRS. ROUNDTREE: Your witness. 

* * * * 

MR. CAPUTY: I would like to offer Government's Exhibit 4 for 
identification into evidence. If Your Honor please, I would like to read 
certain parts of it. 

* * * * 

THE COURT: Exhibit 4 for the Government is received in evidence. 


(Government's Exhibit No. 4 for identification 
received in evidence.) 
* 


* * 
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MR. CAPUTY: Washington, D. C. October 19, 1961. Do you follow 
me? 

MRS. ROUNDTREE: Yes. 

MR. CAPUTY: I, Pearl Roseline Gray, do hereby give the following 
voluntary statement to Donald T. Perrine and Thomas L. Hughes, who 

have identified themselves as Special Agents of the FBI. 

No threats or promises have been made to obtain the statement. I 
have been advised of my right to an attorney, that I do not have to make 
this statement and that anything I say may be used against me in court. 

On or about September 7, 1961, Robert H. Gray, my common-law 


husband, purchased a 1950 Cadillac sedan from Major Motors, Kansas City, 


Missouri. 

He used plates believed to be the property of Charles Brown, 
Missouri MC4546. 

When Charles Brown visited us at 2121 Prospect Place, Kansas City, 
after leaving Leeds, a municipal farm, Brown and my husband discussed 
going to Washington, D. C. 

My husband sold his Cadillac to Ray Green, an auto junk dealer locat- 
ed at 17th and Manchester Streets, Kansas City, for $20. 

Both my husband and Charles Brown went around on Monday, Sept- 
ember 25, 1961, trying to get money to go to Washington. 

Later in the day they returned and said they were ready. 

I went outside and saw a 1958 Buick and helped load the car with 
clothes. 

During the trip from Kansas City to Washington, Charles Brown 

drove most of the way. Brown kept telling my husband not to tell 
me of the deal about the Buick. My husband didn't tell me. 

After living in Washington for approximately three weeks, my husband 
told Charles Brown to leave 2822 Bruce Place, Southeast, my mother-in- 
law's house, on October 16, 1961. 

Later that evening the police came and said the car was stolen and 
took us into custody. 

This was the first time that I knew the car was stolen. 
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The Buick carried the same Missouri tags, MC4546, as my husband 
used on his Cadillac and which I understood were the property of Charles 
Brown. 

I saw no tools or fishing equipment in the 1958 Buick. 

I have read the above pages, three in number; the statement is true. 
Pearl Roseline Gray. Witness, Donald T. Perrine, Special Agent, FBI, 
Washington, D. C., October 19, 1961, and Thomas L. Hughes, Special Agent 
of the FBI, Washington, D. C., October 19, 1961. 

* * * * * 

MRS. ROUNDTREE: Your Honor, for the record, I wish to renew 
the motion which has been made at the close of the Government's case 
for judgment of acquittal and for the reasons given at that time. 

* * * * * 
OPENING ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. CAPUTY: If Your Honor please, and members of the jury, we 
are not going to take much time, members of the jury. 

This case factually is a simple one and you must resolve it upon the 

credibility of the witnesses, we feel. 

Now, in support of this indictment which charges this defendant with 
transporting in interstate commerce this automobile owned by Mr. Collier, 
we presented for your consideration Mr. Collier who told you that on 
September 23, 1961, he was at a park in Kansas City, Missouri. 

He told you that he owned an automobile, a 1958 Buick, I believe 
his testimony was, and that it bore a certain serial number. 

He told you that he was about to. leave to go for some beer there and 
he locked the car and found low and behold that he locked the keys in his 
automobile, that he was gone, and was gone about ten minutes toiget an- 


other set of keys, came back -- | 


It was now around 2:10 in the afternoon, and he found that the car was 


stolen. 

He told you, too, that he did not give this defendant or the other in- 
dividual named in the indictment, Charles Brown, permission to drive 
the automobile. 
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Then, members of the jury, the scene shifts and we presented for 
your consideration the individual, Charles Brown, named in this indictment. 
Now, there is no doubt about it, members of the jury, that Charles 


Brown was as much implicated as this defendant. There is no question 
about it. : 
We presented Brown who told you that.he came from Kansas City, 


Missouri, and that they came here on a -- they left, I believe his test- 
imony was, on the 25th of September, 1961. 

He told you that he came here to the District of Columbia. He was 
a perfect stranger. He didn't know this town. He came and stayed here 
and lived at the home of the defendant's mother. 

His testimony is that it was found out on the 16th of October, if my 
recollection is correct, the day that he had gone to the Precinct Station, 
that the car had been stolen. 

He told you that this defendant had told him then that it was a stolen 


True that on that car which came here to the District of Columbia, 
there were license plates on it which belonged to the individual named 
Brown. 

But there is no dispute as indicated in the statement of Gray or 
Berry or whatever her name is, that in the past this individual Brown had 
loaned these same license plates to this defendant. 

He told you that -- and as the police said -- that he wanted to get 
it off his chest -- he came and told the police that the car was stolen and 
that he had gone then on the 16th of October to Bruce Place, Southeast, 
where this defendant was living and that this defendant was placed under 

arrest. 

And then with the police they had gone around two blocks away from 
where this defendant was then living at his mother's house and they found 
this automobile owned by Mr. Collier. 

The testimony of the police officers is, if you recall the testimony 
of both police officers, Rinaldo and Detective Schuyler Cox, that when they 
arrested this defendant they found the keys of an automobile in the pocket 
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And the testimony of both of them is then that when they found that 
automobile, Schuyler Cox placed the keys in the ignition and those were 
the keys that started that automobile and they drove that automobile to 
the precinct station. : 

And the individual, Mr. Collier, told you that when he came here 
and got his automobile, that the car had the keys. The police said that 


they don't know what happened to the keys, whether they were returned to 


the individual or not, but the property return had been made. 

Then we also presented for your consideration the marshal here, 
who told you that he had taken the fingerprints of this defendant and that 
he had placed them ona card and sent the card to the FBI. 

We then also presented for your consideration another witness, an 
agent of the Federal Bureau of Investigation, by the name of Perrine, who 
told you that he dusted that automobile for latent prints and removed or 
lifted or raised from that automobile, the '58 Buick, a latent print and 
he sent it to the lab of the Federal Bureau of Investigation and then you 
had another witness by the name of Moore, a technician in the lab of the 
FBI, who told you that he received the known print of this individual and 
the latent print and it was his opinion that they were the prints of this 
defendant. 

I don't think there is any dispute about that. 

Now, as I told you, members of the jury, you must decide ‘whether 
you are to believe the circumstantial evidence in this case and whether 
you are also to believe the witness we presented for your consideration, 
the co-defendant in this case, Brown, or whether you are to believe the 
witnesses presented here by the drfendant. 

We say under these facts you should return a verdict of guilty. 

* * * * * 

CLOSING ARGUMENT ON BEHALF OF THE GOVERNMENT 

MR. CAPUTY: If Your Honor please, members of the jury, now 
counsel wants to know, members of the jury, why the other individual 
named in the indictment, Charles Brown, is free. 
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The answer is simple. Charles Brown has not been prosecuted and 
the indictment has been dismissed against him because, for the same rea- 
son that Pearl Gray has not been indicted in this particular case. 

That is the reason, because the Government takes the position, 
members of the jury, that the person who is at fault from the beginning 
is this defendant. 

Well, now, let's talk about the evidence a little bit and see if that 
statement that has been made by Government counsel is not a fact. 

You have the testimony of Mr. Collier who told you that on the 23rd 
of September he parked that automobile at the park. He was gone ten 
minutes from 2 o'clock to 2:10 intheafternoon and that car was missing. 

Then we presented for your consideration another individual by the 
name of Harrison who owned a tire place in Kansas City. 

He told you that:Brown worked for him and he also told you that 
Brown was working on September 23, 1961. 

You remember the question that was put to that witness, Mr. Harri- 
son: Did Brown work in the afternoon? Were you in a position to see 
Brown that afternoon? . 

And you recall his testimony that Brown was in his sight the entire 
afternoon of September 23, 1961, to the time that he had taken him home 
on around 4:30 in the afternoon. 

Now, members of the jury, can you not rightly come to the conclusion 
in view of the fact that Brown was working at the time that this car was 
stolen, as has been testified to by Mr. Collier, that Brown had nothing to 
do with the theft of the automobile? -- 

That the only one that we say that had stolen that automobile, we 
say, is this defendant, ion the basis of the testimony of that witness Brown? 

Do you recall what he said: that I saw that automobile for the first 
time on the 24th of September, and that this individual had the possession 

of that automobile ? 


Now, members of the jury, counsel -- and there is another thing 


that you have got to take into account, members of the jury: That this 
individual had the keys of that automobile. 
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It wasn't Brown that had the keys of that automobile. And where 


was that automobile found? Two blocks from where this defendant lived. 

So that is the reason, members of the jury, why the indictment against 
Brown was dismissed, because you must have some witness to show how 
that automobile came here from Kansas City to the District of Columbia, 
and we have the testimony of Brown who tells you that that automobile 
came here by virtue of the fact that this individual was one of them that 
drove that automobile. 

Now, there is another factor to take into account. Do you recall 
that Brown told you that when they left from Kansas City to come here, 
that he was in the back of that automobile and that he was not driving 
that automobile? | 

And you have the testimony of Pearl Gray who told you that they had 
made a stop at that tire place, corroborative of Brown's testimony that 
they had stopped where he worked. | 

Brown tells you that he got into that automobile. Harrison tells 
you that there was a female in that automobile and there were two males 
in this automobile and do you recall Harrison's testimony when that auto- 

mobile stopped there? That Brown got in the back of that automobile. 

So Brown was not driving, members of the jury, that automobile 
when it left Kansas City. : ) 

We say that that testimony of Harrison is corroborative of Brown's 
testimony, that this individual drove the automobile from Kansas City to 
here, the District of Columbia. | 

That is the reason, members of the jury, because all of this was 
initiated and precipitated by this defendant when he had taken that auto- 
mobile and it could not have been taken by Brown because Brown was 
working at the time that the car was stolen. | 

Under this evidence, we ask you to return a verdict of guilty 


CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, the evidence has 
been completed and counsel have made their final arguments to you, and 
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it now becomes the Court's responsibility to state to the jury the prin- 
ciples of law which are to guide you in your rendition of your verdict in 
this case. 

In the trial of a case of this kind, counsel and the Court and the jury 
have different responsibilities to perform. 


Counsel, for the most part, have performed their functions in this 


trial 

They have presented the evidence on behalf of their respective clients. 
They have made such objections as they deem proper to be made. Now 
they have just completed their arguments to you. 

It was proper for you to give attention to those arguments, but you 
will always keep in mind that closing arguments of counsel do not con- 
stitute evidence. 

In the final analysis it is for you to determine what the testimony 
has been. 

When a statement is made by either counsel or will be made by the 
Court at any time during its charge, in its brief summation of the content- 
ions of the parties to you, that conflicts with your own recollection of the 
testimony, you should rely solely and completely upon your own remem- 
brance of the evidence, because you are the exclusive judges of the facts 
in this case. 

The Judge presides at the trial to see that it is conducted in an 
orderly and dignified fashion, to rule upon the objections that are made, 
and at this stage of the proceedings, to give you the law of the case. 

You must take the law just as the Court gives it to you, regardless 
of any opinion you may have as to what the law is or what it ought to be. 

On the other hand, as I have previously indicated,you ladies and 
gentlemen of the jury are the exclusive judges of the facts. 

The Court is anxious to submit this case to you free from any im- 
pression that you might try to obtain as to how the Court feels the facts 
should be decided. 

You should not try to do that, either from the tone of the Court's 
voice or anything that has happened during the trial, or from any other 
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thing should you try to determine how the Court feels the facts should be 


determined, because that is your exclusive function. 

I am anxious to submit the case to you objectively, free from any 
such impression. 

Now, as exclusive judges of the facts, particularly ina case of this 
kind, where it is apparent that someone is not telling the truth -- we can 
all pretty much agree on that -- this becomes a very important function 
for the jury to determine the credibility of witnesses -- who is telling the 
truth in this case. 

It is your responsibility from the sworn testimony and only the sworn 
testimony to separate the wheat from the chaff and to ferret out the truth, 
so that you may arrive at a verdict which will be a fair verdict. 

In determining the truth, I am submitting for your consideration 
certain common sense tests that are often used in the everyday transact- 

ions of life, when we are called upon to determine the difference 
between truth and untruth, or truth and half-truth. | 

For example, you may take into consideration, so far as you are 
able to do so, the manner, conduct, and demeanor of each witness who 
has testified -- of course, when I use the pronoun "he," I mean "his," or 
"her" -- é 

The faculty or lack of faculty of each witness to see and hear those 
things about which he has testified; and the reasonableness or unreason- 
ableness of the story that is told; -- 

That is a very good test -- Iam sure that you will recognize this as | 
having been used by many of you in the everyday affairs of your lives 
when you have been called upon to determine whether someone has been 
telling the truth; -- 

Any bias or prejudice shown by any witness which might have in- 
fluenced his testimony or colored his judgment; 

And all those other factors including interest in the outcome of the 
case which you, as intelligent and experienced people, take into consider- 
ation when you determine the difference between truth and untruth or 
truth and half-truth. 
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If, in your opinion,any witness has in this trial testified wilfully, 

falsely, or corruptly with reference to any material fact concerning which 
152 this witness could not possibly have been mistaken, you are at 

liberty, if you deem it wise to do so, to disregard the entire testimony of 

that witness, or any part of the witness' testimony except insofar as it 

has been corroborated by credible witnesses or by facts and circumstances 

established by the evidence in this case. 

You ladies and gentlemen of the jury are the fact-finding branch of 
this Court and you must not let sympathy or prejudice or passion in- 
fluence you in any manner whatsoever. — 

You must reach your judgment on the facts as disclosed by the evi- 
dence adduced in open court from the sworn testimony before you, and 
inferences which are reasonably deducible therefrom. 

You are not to speculate, conjecture or guess. 

Now, the defendant Robert Gray has been on trial before you under 
a one-count indictment charging him with the interstate transportation of 
a stolen motor vehicle. 

The indictment reads: The Grand Jury charges: On or about Sept- 
ember 27, 1961, Charles R. Brown and Robert Gray who is not on trial 
here -- rather Charles R. Brown is not on trial here -- transported in 
interstate commerce from the State of Missouri to the District of Colum- 
bia, a certain motor vehicle, property of Robert Eugene Collier, well 

153 knowing that the said motor vehicle had been theretofore stolen. 

Now, to this indictment the defendant Robert Gray entered a plea of 
not guilty and thus puts in issue each and every essential element of the 
allegations of the indictment. 

As I told you ladies and gentlemen on the voir dire when you were 
examined preparatory to serving on the jury in this case, the mere fact 
that the defendant sits here and is charged with a crime is no evidence 
of guilt. 

The mere fact that the defendant has been indicted and is charged 


with a crime is no evidence of guilt, because the indictment is merely 
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the machinery by which a defendant is brought before the Court and placed 


on trial. 

Moreover, it is the rule of law that in every criminal case a defend- 
ant is presumed to be innocent and this presumption of innocence relates 
to every essential element of the offense and attaches to him throughout 
the trial, until overcome by legal evidence which establishes Me guilt 
beyond a reasonable doubt. | 

It is also the law that the burden of proof is upon the Government to 
prove the defendant guilty beyond a reasonable doubt. 

Unless the Government sustains this burden and proves nae a 

reasonable doubt that the defendant has committed every element 
of the offense with which he is charged, the jury must find him not guilty. 

Now, proof beyond a reasonable doubt does not mean proof ‘beyond 
all doubt whatsoever. 3 

It does mean proof to a moral certainty and not necessarily proof 
to a mathematical or absolute certainty. 

A reasonable doubt is not a vague, speculative or obscure doubt. 

Rather, it is such a doubt as would cause you to hesitate to act upon 
it in the graver and more important transactions of life. 

If after an impartial consideration of all the evidence in this case, 
you are not satisfied of the defendant's guilt, then you have a reasonable 
doubt. | 

Unless there is substantial evidence of facts which exclude every 
reasonable theory but that of guilt, then your verdict must be not guilty. 

In other words, to find the defendant guilty, any reasonable theory 
of innocence must be excluded by the facts. 

But on the other hand, if after such impartial consideration of all 
the evidence, you can truthfully and candidly say to yourselves that you 
have an abiding conviction of the defendant's guilt, such as you would be 
willing to act upon in the more weighty and important matters pertaining 

to your own affairs, then you have no reasonable doubt. ! 


In other words, proof beyond a reasonable doubt, is such proof as 
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will result in an abiding conviction of the defendant's guilt on your part, 
such a.conviction as you would be willing to act upon in the more weighty 
and important matters pertaining to your own affairs. 

Now, I read to you this one-count indictment indicating that the de- 
fendant is charged with interstate transportation of a stolen motor vehicle. 


It becomes necessary for the Court to explain to you the provisions 


of the U. S. Code under which this indictment has been brought. 

National Motor Vehicle Theft Act, U. S. Code, Title 18, Section 
2312, provides as follows: 

Whoever shall transport or cause to be transported in interstate or 
foreign commerce a motor vehicle or aircraft, knowing the same to have 
been stolen, shall be guilty of this offense, which is called the interstate 
transportation of a stolen motor vehicle. 

To justify a conviction under this act, the Government must prove 
beyond a reasonable doubt the following elements: 

First, that the motor vehicle in question was stolen by someone. 

Second, that the defendant transported it or caused it to be trans- 
ported in interstate or foreign commerce. 

By transportaion in interstate or foreign commerce is meant trans- 
ported from one state, territory or the District of Columbia to another state, 
territory, or the District of Columbia, or to a foreign country, or from a 
foreign country to any state, territory, or the District of Columbia. 

The fact that the defendant transported the motor vehicle in inter- 
state or foreign commerce need not be established by the testimony of 
eye witnesses. 

It may be established by circumstantial evidence, as is true of all 
other facts in criminal cases. 

Third, that at the time the defendant transported the motor vehicle 
in interstate or foreign commerce, he knew that it was stolen. 

Knowledge, however, ordinarily cannot be proved directly. It may 
be inferred from circumstances such as the conduct of the parties, their 
actions, things that they say, things that they do, and other surrounding 
circumstances. 
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Now, we also have a law in the District of Columbia here and it is 
the same principle of law applying to this provision of the U. S. Code, that 
in prosecution for criminal offenses of this type, all persons advising or 

inciting or conniving with the offense, or aiding or abetting the princ- 
ipal offender, shall be charged as principals. 

A person who advises, incites or connives at any offense, or aids 
or abets the principal offender is himself a principal offender, whether 
or not he is personally present at the time of the offense. 

In other words, such a person is just as responsible under; the law 
as the person who commits a physical act which violates the law! 

The word "tconnives" as used in this means to cooperate. The word 
"advises" is to give an opinion or recommend a course of action, The 
word "abet" means to encourage or incite another to commit a crime. 

A person aids and abets an offender when he assists him by words 
or acts. | 

An aider and abetter is one who associates himself with a venture, 


a criminal venture, participates in it as something that he wishes to bring 
about. 


The Court charges you ladies and gentlemen of the jury that the 
testimony of an-accomplice should be received with caution and scrutin- 
ized with care. | 

The degree of credibility which should be given such testimony isa 
matter exclusively within the province of the jury. : 

You may accept the testimony of an accomplice if you believe the 
testimony to be true. 

An accomplice in the commission of a crime is a competent witness. 

An accomplice is anyone who knowingly and voluntarily cooperates 
with or aids, assists, advises, or encourages another in the commission 
of the crime, regardless of his degree of participation. | 

No matter how small the degree may be, a person who aids another 
in the commission of a crime is an accomplice. 

Now, there is also a rule of law which is as follows: The exclusive 
possession of recently stolen property, unexplained, is sufficient to 
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support a verdict of guilty of larceny. 

Now, of course, it is the burden of proof which rests upon the Govern- 
ment to prove beyond a reasonable doubt that the defendant had the exclus- 
ive possession of the recently stolen property before this rule takes effect. 

The defendant has seen fit, in this case, not to take the witness 
stand, in his behalf. 

A defendant in a criminal trial, a criminal case, under our law, has 
the option of whether or not he shall take the witness stand. 

He has the privilege of taking the witness stand if he chooses to do so. 

He is under no obligation to testify, if he choses not to do so. 

The failure of the defendant to take the witness stand and testify in 
his own behalf does not create any presumption against him. 

You must not permit that fact to weigh in the slightest degree against 
the defendant, nor should it enter into the discussions nor deliberations 
of the jury in any manner whatsoever. 

The Government has produced fingerprint evidence, an expert wit- 
ness here. Therefore, it becomes necessary for me to discuss with you 
the effect of testimony of a so-called expert witness. 

The jury is instructed that a person who by education, study, and 
experience, has become an expert in any art, science, or profession, and 
who is called as a witness, may give his opinion as to any matter with 
which he is versed, and which is material to the case. 

You should give careful consideration to the opinion expressed in 
connection with other evidence in the case and weigh the reasons, if any, 
given for such an opinion. 

You are not bound, however, by such an opinion. You may give it 
such weight as you deem it is entitled to receive, whether that be great 
or slight, and you may reject it if in your judgment you deem the reasons 

given for it are unsound. 

- Finally, members of the jury, considering this matter in the light 
of the instructions that I have just given to you, you will use the same 


practical approach, the same common sense, the same intelligence you 


would employ in determining any other important matter that you have 
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occasion to decide in the course of your everyday experience. 

You are aware, of course, that your verdict must be unanimous. 

Upon reaching the jury room, you will first select a foreman or 
forewoman from among yourselves who will preside over your deliber- 
ations and speak for you in returning your verdict. 

Then you will proceed to reach a verdict, impartially, without any 
passion, sympathy, prejudice, one way or the other. 

Very briefly, of course, as you have just heard, and it is riot necess- 


ary for me to discuss this evidence in detail, because it has been such a 


short trial and counsel have covered the evidence in their closing 


arguments -- 

But, very briefly, it is the position of the Government that on Sept- 
ember 25, 1961, one Robert Eugene Collier owned a 1958 Buick automobile 
and that said automobile was parked at a certain parkway in Kansas City, 

Missouri, where the owner had previously parked it. : 

The Government also claims that the defendant unlawfully ‘stole that 
automobile or aided and abetted in stealing it, and transported the auto- 
mobile from Kansas City, Missouri, to the District of Columbia, having 
knowledge that the automobile was stolen. 

The Government maintains that the keys to that said automobile 
were recovered from the defendant's possession in the District of Colum- 
bia, shortly after he arrived here in company with two other individuals 
which had previously been mentioned. 

Thus the Government contends that it has proved beyond a reason- 
able doubt the defendant is guilty of this charge of interstate transportation 
of a stolen automobile. 

The defendant, on the other hand, denies that he stole said auto- 
mobile and denies that he had any knowledge that it had been stolen. 

The defendant asserts that he paid the defendant who since has been 
dismissed from the case, Charles R. Brown, the sum of $25 to transport 
the defendant to the District of Columbia. . 

The defendant also asserts that Brown stayed in the family home of 
the defendant here for a short while, in the District of Columbia, and 
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made certain advances toward Pearl Berry, who has been a witness in 

this case, and lived with the defendant, and she repeated ths story 
to the defendant -- that Brown was ordered to leave the family home and 
he became angered at this and reported to the Police Department that this 
defendant had stolen the automobile. 

This is, in effect, the position of the defendant in this case. 

Thus the defendant asserts that the Government has failed to prove 
beyond a reasonable doubt that this defendant is guilty of the offense charged. 

As I said before, if the Court said anything in this brief summation 
of the contentions of the parties to you that conflicts with your own recol- 
lection of the evidence, you should rely solely upon your own remembrance 
of the testimony, because you are the exclusive judges of the facts. 

You will note that I have not commented upon the evidence in such a 
way as to indicate to you how the Court feels the facts should be decided. 

There will be one form of written verdict submitted to you. 

Omitting the caption, it reads: We, the jury, find the defendant -- 
there is a blank line, and you will write in either the word "guilty" or the 
words "not guilty,""and have the verdict signed by your foreman or fore- 

woman, have it dated, and returned to this Court. 

* * * * 
VERDICT OF THE JURY 
(2:38 p.m.) 

THE DEPUTY CLERK: Will the foreman please rise? Mr. Fore- 
man, has the jury agreed upon a verdict? 

THE FOREMAN: We have. 

THE DEPUTY MARSHALL: May I have the form, please. 


(The Foreman gives the paper to the marshal who gives it to 
the Court.) 


THE DEPUTY CLERK: The verdict form states that, we, the jury, | 
find the defendant guilty and that is your verdict, so say you each and all. 
(Chorus of "yes."’) 
THE COURT: You may now be excused, members of the jury, to 
report back to the jurors' lounge at this time. 


The defendant will be remanded pending a presentence investigation. 
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[Filed March 20, 1962] 


UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


ROBERT LEVI GRAY, 
Petitioner, 
vs. Habeas Corpus No. 


) 
) 
) 
) 

CUSTIS REID, or Criminal 948-61 
SAM ANDERSON, SUPT. ) 
District of Columbia Jail, ) 
) 


Respondent. 
Petition for A Writ of Habeas Corpus 


Pursuant to Title 28 U.S.C. Section 
2241 - 2242 - 2243 And 1651 


Comes Now Robert Levi Gray, Petitioner Pro Se herein and re- 
spectfully moves this most Honorable Court to issue from under the seal 
of this Court a Writ of Habeas Corpus, Directed to Curtis Reid, or Sam 
Anderson, Superintendent of the District of Columbia Jail, the above 
named Respondents, odering said Respondents to release this Petitioner 


from custody immediately, or to show cause if any, why the Bepitignen 


should not be released immediately. 

Petitioner further submits to this most Honorable Court, that if 
show cause is given, this Court will order an immediate hearing, and 
allow Petitioner to come before this Court with assistance of counsel, 
appointed by this Court, to produce documentary evidence, introduce wit- 
nesses, and show conclusive proof that Petitioner deserves his desired 
freedom, and in support of all the foregoing Petitioner states as follows: 

Jurisdictional Statement 

The United States District Court for the District of Columbia has 
original Jurisdiction over this matter by virtue of Title 28 U.S.C. Sec- 
tion 1331 and Title 28 U.S.C. Section 2241. 

Statutes Involved 

1. Rule-3 "Federal Rules of Criminal Procedure’ The Complaint -- 

The Complaint is a written statement of the essential facts constituting 
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the offense charged. It shall be made upon oath before a Commissioner 
or other officer empowered to commit persons charged with offenses 
against the United States. 

2. Rule 4 - Federal Rules of Criminal Procedure. If it appears 
from the Compliant that there is probable cause to believe that an of- 
fense has been committed and that the defendant has committed it, a war- 
rant for the arrest of the defendant shall issue to any officer authorized 
by law to execute it.... 

3. United States Constitution - Fourth Amendment. 

The Right of the people to be secure in their persons, houses, 
papers and effects against unreasonable searches and seizures, shall 
not be violated, and no warrant shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the place to be 
searched, and the persons or things to be seized. 

4. United States Constitution - Fifth Amendment. 


. .- No person shall be deprived of life, liberty, or property with- 
out due process of law. 

5. Title 28 U.S.C. Section 2241. 

Writ of Habeas Corpus may be granted by the Supreme Court, any 


Justice within their respective jurisdiction. The order of a Circuit Judge 
within their respective jurisdiction. The order of a Circuit Judge shall 
be entered in the Records of the District Court of the District wherein 
the restraint complained of is had. 

6. Title 28 U.S.C. Section - 2242 Application. 

7, Title 28 U.S.C. Section - 2243 Issuance. 

Statement of the Case 

Approximately 11:30 p.m. on the night of October 16,1961 I, Robert 
Levi Gray was aggrieved by a unlawful, unreasonable search and seizure 
at the residence of my mother, 2822 Bruce Place, S.E. in the District of 
Columbia by four officers of the Metropolitan Police Department. These 
officers did search and arrest your petitioner without a search or arrest 
warrant or probable cause. The arrest was made upon the allegation of 
one Charles Brown. What Charles Brown told the police officers could 
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only amount to suspicion alone. The officers never presented a search 
warrant or an arrest warrant. This is in consistent with the safeguards 
of the Fourth Amendment; and contrary to Rules 3 and 4 of the Federal 
Rules of Criminal Procedure. Any action by the police officers which is 
contrary to any of the Rules of Criminal Procedure is a denial of due 
process of law. There making petitioners detention illegal , because the 
Fifth and Fourteenth Amendments states, ''No person shall be deprived 
of life, limb, or liberty without due process of law. Petitioner is, and 
has been deprived of his liberty, without due process of law since Octo- 
ber 16, 1961. 

See the Case of, John Patrick Henry v. United States. No. 1, Octo- 
ber Term 1959, where in the Honorable Justice Douglas said; 

Under our system suspicion is not enough for an officer to lay hands 
ona citizen. It is better, so the Fourth Amendment teaches, that the 
guilty sometimes go free than that citizens be subject to easy arrest. 

See also Weeks v. U.S. 232 U.S. 383 (1914). The Supreme Court 
stated; The Fourth Amendment put the Courts of the United States and 
Federal officials, in the exercise of their power and authority, under 
limitations and restraints and forever secured the people, their 
persons, houses, papers and effects against all unreasonable searches 
and seizures under the guise of law . . . and the duty of giving to it force 
and effect is obligatory upon all entrusted under our federal system with 
enforcement of the laws. At pp. 391-392 Supra. 

"The striking outcome of the Weeks case and those which follow it 
was the sweeping declaration that the Fourth Amendment, although not 
referring to or limiting the use of evidence in courts, really forbade its 


introduction if obtained by government officers through a violation of the 


Amendment. 

See also Dollree Mapp v. Ohio No. 236, United States Supreme Court, 
October Term 1960 - decided June 19, 1961. 

After the arrest without warrant the officers violated Rule-5 5 of the 
Federal Rules of Criminal Procedure, and the McNebb-Mallory Rule, 
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which states; an officer making an arrest under warrant upon a complaint 
or without a warrant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or other officer empow- 
ered to commit persons charged with offense against the laws of the United 
States. See Mallory v. U.S. 354 U.S. 449 (1957) where in the Supreme 
Court demanded strict observance in federal criminal prosecutions of the 
requirements that a police officer making an arrest without a warrant 
shall take the arrested person before a judicial officer as quickly as pos- 
sible so that he may be advised of his rights and so that the issue of prob- 
able cause may be promptly determined. The arrested person may of 
course be booked by the police. But he is not to be taken to police Head- 
quarters to carry out a process of inquiry that lends itself, even if not so 
designed, to eliciting damaging statements to support the arrest and ulti- 
mately his guilt. (354 U.S. At p. 454 Emphasis Added) in Thrilling v. U.S. 
104 App. D.C. 159, 165, 260, F 2d. 677, 683 (1958). Concurring opinion of 


Judge Danaher, in circumstances such as are here presented, A delay of 
as little as half an hour may make a inadmissible. 


The records plainly show in the instant case that petitioner was not 
taken before the Commissioner until October 17, 1961 at which time bond 
was set at $2,000.00 and petitioner requested and was susposely granted 
a two weeks continuance to obtain counsel and wittnesses as permitted by 
Rule 5-C. See Commissioners Docket No. 3, Case No. 139 dated October 
17,1961 the commitment papers is not a true bill and thereby violates 
Title 18 U.S.C. Section 1001, in that said commitment lists Donald T. 
Perrine as the Complaintant. Contrary the vehicle which was alleged to 
be stolen, was 2 complaint not of Donald T. Perrine nor the owner, but by 
the thief Charles Brown. The two weeks continuance kept petitioners pre- 
liminary examination to come upon October 31,1961 -- By a strange turn 
of events, the Complaintant Charles Brown, became petitioner's co-de- 
fendant. Same being so Charles Brown had his preliminary examination 
on October 17,1961, And by mistake on the Commissioners part. See 
Commissioner's Docket No. 3 - Case No. 139 dated October 31, 1961. 
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Petitioner was outright denied a preliminary examination the error was 


discovered. Petitioner then had no choice but was then forced to waive 
preliminary examination. See the case of George Hart, Jr. in the District 
Court on January 13, 1962 wherein Judge Curran ordered the defendant 
Hart released by Habeas Corpus because of the denial of a preliminary 
hearing. 

After the many violations already listed, the petitioner and co-de- 
fendant Brown was indicted together pursuant to Rule 8 of the Federal 
Rules of Criminal Procedure, and therefore should've been tried jointly 
as prescribed by Rule-13 of the Federal Rules of Criminal Procedure. 
However, contrary to this and without a severance as is provided by law, 
Rule-14 of the Federal Rules, or a dismissal by Rule 48 of the entire in- 
dictment. The Government simply dismissed the charges against the de- 
fendant Brown saying that there was insufficent evidence to convict Brown. 
If there was such a thing as insufficent evidence to convict Brown who had 
a preliminary examination, and the Grand Jury indicted him, how then was 
it possible for the Government to have sufficent evidence to convict peti- 
tioner, who never had a preliminary examination, but was also indicted 
by the same Grand Jury? This question only tends to sustain petitioners 
contentions that he should be released. How can a Co-defendant who stands 
indicted of the same charge be the expert witness for the Government, yet 
not be the Complaintant; yes be the Complaintant which caused the unlaw- 
ful arrest? The circumstances of this case will set a new precedent in 
our system of law, and remove all Constitutional protection for the citi- 
zens. If such a thing is permitted to stand. 

Conclusion 

WHE REFORE, all of the foregoing being fully, and duly considered, 
petitioner prays that this most Honorable Court will grant this writ of 
Habeas Corpus, or order the Respondents to show good and just cause 
why the writ should not be issued, and if show cause can be given, allow 
petitioner to come before this most Honorable Court, with the assistance 
of counsel, and produce documentary evidence, introduce witnesses, and 
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show proof that he deserves to be released. For this and such other re- 
lief as this Court may grant, petitioner will forever pray. 
That all of the foregoing is true, and that this petition presents 

merely facts, and not conclusions of law. 

Respectfully Submitted 

/s/ Robert Levi Gray 

Petitioner Pro Se 

[Certificate of Service] 
[JURAT the 1st day of March, 1962]. 


{Filed March 29, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 


¥. Criminal No. 948-61 
ROBERT GRAY ) 


JUDGMENT AND COMMITMENT 

On this 23rd day of March, 1962 came the attorney for the govern- 
ment and the defendant appeared in person and by his Attorneys Dovey 
Roundtree, Esquire and Eugene Roberson, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of Not Guilty and a verdict of Guilty of the offense of INTERSTATE TRANS- 
PORTATION OF A STOLEN MOTOR VEHICLE as charged and the court 
having asked the defendant whether he has anything to say why judgment 
should not be pronounced, and no sufficient cause to the contrary being 
shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for imprison- 
ment for a period of Twenty (20) Months to five (5) years. 


65 


IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified of- 
ficer and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl | 
United States District Judge. 


[Filed March 29, 1962] 
NOTICE OF APPEAL 


Name and address of appellant 
Name and address of appellant's attorney 


Offense 


Concise statement of judgment or order, giving date, and any sentence 


Name of institution where now confined, if not on bail 


I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. | 


Date - March 16, 1962 /s/ Robert Levi Gray 
Appellant 


Attorney for Appellant. 
| 


